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HEARING DATE AND TIME: August 1, 2013 at 10:30 a.m. (Eastern Time)
RESPONSE DEADLINE: July 25, 2013 at 4:00 p.m. (Eastn Time)

Harvey R. Miller

Stephen Karotkin

Joseph H. Smolinsky

Lori L. Pines

WEIL, GOTSHAL & MANGES LLP
767 Fifth Avenue

New York, New York 10153
Telephone: (212) 310-8000
Facsimile: (212) 310-8007

Attorneys for Motors Liquidation
Company GUC Trust

UNITED STATES BANKRUPTCY COURT
SOUTHERN DISTRICT OF NEW YORK

_______________________________________________________________ X
Inre .: Chapter 11 Case No.
MOTORS LIQUIDATION COMPANY, etal, .: 09-50026 (REG)
f/k/a General Motors Corp.etal.
Debtors. ': (Jointly Administered)
_______________________________________________________________ X

NOTICE OF HEARING ON MOTORS
LIQUIDATION COMPANY GUC TRUST'S MOTION TO
COMPEL ROGER L. THACKER, ROGER L. SANDERS, AND THOM AS J.
HANSON TO PARTICIPATE IN MANDATORY MEDIATION WITHR ESPECT
TO CLAIM NO. 27105 PURSUANT TO THE SECOND AMENDED ADR ORDER

PLEASE TAKE NOTICE that upon the annexed MotiontedaJune 28, 2013, of
the Motors Liquidation Company GUC Trust (teUC Trust”), to compel Roger L. Thacker,
Roger L. Sanders, and Thomas J. Hanson (collegtitle¢ ‘Claimants”) to participate in
mandatory mediation with respect to Claim No. 27f0Buant to th&econd Amended Order
Granting Motion to Supplement Amended Order Purstatl U.S.C. 8§ 105(a) and General
Order M-390 Authorizing Implementation of AlternatiDispute Procedures, Including

Mandatory MediatioECF No. 11777), all as more fully set forth i totion, a hearing (the
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“Hearing”) to consider the Motion will be held before thembrable Robert E. Gerber, United
States Bankruptcy Judge, in Room 523 of the Uriitiadles Bankruptcy Court for the Southern
District of New York, One Bowling Green, New Yorfkew York 10004, oAugust 1, 2013 at
9:45 a.m. (Eastern Time)pr as soon thereafter as counsel may be heard.

PLEASE TAKE FURTHER NOTICE that any responses ® Motion must be in
writing, shall conform to the Federal Rules of Bankcy Procedure and the Local Rules of the
Bankruptcy Court, and shall be filed with the Barnkcy Court (a) electronically in accordance

with General Order M-399 (which can be foundvatw.nysb.uscourts.gg\by registered users

of the Bankruptcy Court’s filing system, and (b) dlother parties in interest, on a CD-ROM or
3.5 inch disk, in text-searchable portable docunf@mbat (PDF) (with a hard copy delivered
directly to Chambers), in accordance with the austiy practices of the Bankruptcy Court and
General Order M-399, to the extent applicable, ser@ted in accordance with General Order M-
399 and on (i) Weil, Gotshal & Manges LLP, attormégr the GUC Trust, 767 Fifth Avenue,
New York, New York 10153 (Attn: Harvey R. Miller sg., Stephen Karotkin, Esq., and Joseph
H. Smolinsky, Esq.); (ii) the Debtors, c/o Motorng|lidation Company, 401 South Old
Woodward Avenue, Suite 370, Birmingham, Michiga®@® (Attn: Thomas Morrow); (iii)
General Motors, LLC, 400 Renaissance Center, Oetvbchigan 48265 (Attn: Lawrence S.
Buonomo, Esq.); (iv) Cadwalader, Wickersham & T4fP, attorneys for the United States
Department of the Treasury, One World Financialt€emMew York, New York 10281 (Attn:
John J. Rapisardi, Esq.); (v) the United Statesallapent of the Treasury, 1500 Pennsylvania
Avenue NW, Room 2312, Washington, D.C. 20220 (Aloseph Samarias, Esq.); (vi) Vedder
Price, P.C., attorneys for Export Development Canaé33 Broadway, 47th Floor, New York,

New York 10019 (Attn: Michael J. Edelman, Esq. &idhael L. Schein, Esq.); (vii) Kramer
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Levin Naftalis & Frankel LLP, attorneys for the tsttory committee of unsecured creditors,
1177 Avenue of the Americas, New York, New York 36@Attn: Thomas Moers Mayer, Esq.,
Robert Schmidt, Esq., Lauren Macksoud, Esq., andifee Sharret, Esq.); (viii) the Office of
the United States Trustee for the Southern Distfiddew York, 33 Whitehall Street, 21st Floor,
New York, New York 10004 (Attn: Tracy Hope Davissd); (ix) the U.S. Attorney’s Office,
S.D.N.Y., 86 Chambers Street, Third Floor, New Ydkw York 10007 (Attn: David S. Jones,
Esqg. and Natalie Kuehler, Esq.); (x) Caplin & Drgka] Chartered, attorneys for the official
committee of unsecured creditors holding asbedlaged claims, 375 Park Avenue, 35th Floor,
New York, New York 10152-3500 (Attn: Elihu Inselthy Esg. and Rita C. Tobin, Esg.) and
One Thomas Circle, N.W., Suite 1100, Washington,2DG05 (Attn: Trevor W. Swett Ill, Esq.
and Kevin C. Maclay, Esq.); (xi) Stutzman, Bromhdtgserman & Plifka, A Professional
Corporation, attorneys for Dean M. Trafelet in tégpacity as the legal representative for future
asbestos personal injury claimants, 2323 Bryare§t8uite 2200, Dallas, Texas 75201 (Attn:
Sander L. Esserman, Esq. and Robert T. Broussegu), Exii) Gibson, Dunn & Crutcher LLP,
attorneys for Wilmington Trust Company as GUC Tydministrator and for Wilmington Trust
Company as Avoidance Action Trust AdministratorQ Zark Avenue, 47th Floor, New York,
New York 10166 (Attn: Keith Martorana, Esq.); (xirTI Consulting, as the GUC Trust
Monitor and as the Avoidance Action Trust MonitGmne Atlantic Center, 1201 West Peachtree
Street, Suite 500, Atlanta, Georgia 30309 (AttmnaA Phillips); (xiv) Crowell & Moring LLP,
attorneys for the Revitalizing Auto Communities Eommental Response Trust, 590 Madison
Avenue, 19th Floor, New York, New York 10022-2524t(: Michael V. Blumenthal, Esq.);
(xv) Kirk P. Watson, Esq., as the Asbestos TrusihAustrator, 2301 Woodlawn Boulevard,

Austin, Texas 78703; (xvi) United States Departnadritustice, Civil Division, Post Office Box
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261, Ben Franklin Station, Washington DC 20044 r{ARaul Wogaman); and (xvii) Helmer,
Martins, Rice & Popham Co., L.P.A, attorneys forgRoL. Thacker, Roger L. Sanders, and
Thomas J. Hanson, 600 Vine St., Suite 2704, Cirtin®hio 45202 (Attn: James B. Helmer,
Jr., Esq.), so as to be received no later thay 25, 2013 at 4:00 p.m. (Eastern Timgthe
“Response Deadling.

PLEASE TAKE FURTHER NOTICE that if no responses are timely filed and
served with respect to the Motion, the GUC Trusyhoa or after the Response Deadline,
submit to the Bankruptcy Court an order substdmtialthe form of the proposed order annexed

to the Motion, which order may be entered with wdffer notice or opportunity to be heard

offered to any party.

Dated: New York, New York

June 28, 2013
/s/ Joseph H. Smolinsky

Harvey R. Miller
Stephen Karotkin
Joseph H. Smolinsky
Lori L. Pines

WEIL, GOTSHAL & MANGES LLP
767 Fifth Avenue

New York, New York 10153
Telephone: (212) 310-8000
Facsimile: (212) 310-8007

Attorneys for Motors Liquidation
Company GUC Trust
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HEARING DATE AND TIME: August 1, 2013 at 10:30 a.m. (Eastern Time)
RESPONSE DEADLINE: July 25, 2013 at 4:00 p.m. (Eastn Time)

Harvey R. Miller

Stephen Karotkin

Joseph H. Smolinsky

Lori L. Pines

WEIL, GOTSHAL & MANGES LLP
767 Fifth Avenue

New York, New York 10153
Telephone: (212) 310-8000
Facsimile: (212) 310-8007

Attorneys for Motors Liquidation
Company GUC Trust

UNITED STATES BANKRUPTCY COURT
SOUTHERN DISTRICT OF NEW YORK

_______________________________________________________________ X
Inre .: Chapter 11 Case No.
MOTORS LIQUIDATION COMPANY, etal, .: 09-50026 (REG)
f/k/a General Motors Corp.etal.
Debtors. ': (Jointly Administered)
_______________________________________________________________ X

MOTORS LIQUIDATION COMPANY GUC TRUST'S MOTION
TO COMPEL ROGER L. THACKER, ROGER L. SANDERS, AND T HOMAS J.
HANSON TO PARTICIPATE IN MANDATORY MEDIATION WITHR ESPECT
TO CLAIM NO. 27105 PURSUANT TO THE SECOND AMENDED ADR ORDER

US_ACTIVE:\44282427\6\72240.0639



09-50026-reg Doc 12463 Filed 06/28/13 Entered 06/28/13 17:34:41 Main Document
Pg 6 of 92

TABLE OF CONTENTS

Page
] 1] B = T0 [ 1SS 1= o ST PUURT 1
N 101 1= [ox 1 o] o PP PPPPPPPP PR 3
[ FTod (o [ £ 11 T PP RRRURPPPPPPRN 3
A. The Thacker CIaIM .......ooooiiiiiiii e 3
B. The ADR Order and ADR ProCedUIES.........cuuuuueiiiiieiieeeeeeeeeeeeeeeiiiii 4..
C. Designation of the Thacker Claim under the ADBCBdures.............ccceevvvvvnnnns 5
D. Claimants’ Refusal to Participate in Mediation..............cooovvvviiiiiiiiiniinnnnenns 5.

The Thacker Claim is Subject to Mandatory Mediationder the ADR Procedures...................
In the Alternative, the Court Should Order the @lants to Participate in the Alternative

Dispute Resolution Process Under the Second AmeAD&IOrder.............coovvvvviviinceennnn. 7
N0 (o PR 9
(@] o [ox 11 5] o] o KU PP TP PP TTPTPPP 10

US_ACTIVE:\44282427\6\72240.0639



09-50026-reg Doc 12463 Filed 06/28/13 Entered 06/28/13 17:34:41 Main Document
Pg 7 of 92

TABLE OF AUTHORITIES
Page(s)
Cases

Nat'l Broad. Co., Inc. v. Bear Stearns & Co. Inc.
165 F.3d 184 (2d Cir. 1999).. ..o a e e e e e e 8

Statutes

11 U.S.C. 8 LOB() veveeeeeeeeeeeeeee e eeeeeeee e e ee e s st e e e st e e s e ves e s e s et ee e e e e en e, 1,8
L1 U.SiC. 8 3082 itiiiiiiiiiiiii ittt ettt e e e e e e e e e e ——— et et e e e e e e e e e e e e e e e ann 3
P T U RS T O < I 4 ( o) I PP SRORRRPP 3
P O S T O It I 1 PP PPPPPPPPRPPPTPP 3
G O T O T I TSRS 3
31 U.S.C. 8 3730(D)(L) cvrveeeeeeeeeeeeeeeeeeeeeee et ee et 7
Other Authorities

General Order M-211 (Bankr. S.D.N.Y. Oct. 20, 2009)......cccciiiiiiieeiiiiiieeeeiie s 8
General Order M-390 (Bankr. S.D.N.Y. Dec. 1, 2009)........cceeiiiiiiriiiiiiiiiieeeiiiiiiieeanneeeeens 1,8

Policy on the Use of Alternative Dispute Resolut@hFed.Reg. 36895, 36899 (1996)...............

US_ACTIVE:\44282427\6\72240.0639



09-50026-reg Doc 12463 Filed 06/28/13 Entered 06/28/13 17:34:41 Main Document
Pg 8 of 92

TO THE HONORABLE ROBERT E. GERBER,
UNITED STATES BANKRUPTCY JUDGE:

The Motors Liquidation Company GUC Trust (tHeUC Trust”), formed by the
above captioned debtors (collectively, ti¥ebtors’) in connection with théebtors’ Second
Amended Joint Chapter 11 Plasiated March 18, 2011 (as may be amended, supptecher
modified from time to time, thePlan”), respectfully represents:

Relief Requested

1. The GUC Trust seeks to enforce this Court’s Secemeénded ADR
Order (as hereinafter definédp compel claimants Roger L. Thacker, Roger L.dgas, and
Thomas J. Hanson (collectively, thélaimants”), who collectively filed Proof of Claim No.
27105 (the Thacker Claim,” annexed hereto d&sxhibit “B” ), to participate in mandatory
mediation as to the Thacker Claim. Alternativélyhe Court determines that the Thacker
Claim is not currently subject to mandatory mediatunder the terms of the Second Amended
ADR Order, the GUC Trust requests, pursuant ta@edi05(a) of title 11 of the United States
Code (the Bankruptcy Code”) and General Order M-390, the entry of an or@guiring the
Claimants to mediate the Thacker Claim in accordawith the same terms and procedures set
forth in the Second Amended ADR Order.

2. While over 70,000 claims have been filed againstDebtors in these
chapter 11 cases, there are now just a few hundanexsolved claims remaining, the vast
majority of which are related to a single advergagceeding currently pending before this
Court. One of the largest remaining claims isTthacker Claim, which was asserted in the
amount of $50 million. Recognizing that the Thack&im may soon stand as an obstacle to the

winding-up of these estates, the GUC Trust hasdare time been trying to resolve the Thacker

1 A copy of the Second Amended ADR Order is annéwaéto a€xhibit “A.”
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Claim in an efficient and cost-effective mannetrt tvdl not unduly delay the administration of
these cases or cause the GUC Trust to continuevieg@n excessive amount of distributable
assets on its account.

3. On May 14, 2013, the GUC Trust filed a motion (tEstimation
Motion”)? requesting that the Thacker Claim be estimatédsfnot consensually resolved by
the hearing date for the Estimation Motion in e#@ygust. As the GUC Trust indicated in the
Estimation Motion, the GUC Trust believes it igle interest of all parties that the Thacker
Claim be resolved consensually. For that reasamgurrent with the filing of the Estimation
Motion, the GUC Trust designated the Thacker Clmmmediation pursuant to this Court’s
Second Amended ADR Order. However, the Claimaat® haken the position that the Thacker
Claim is not subject to mandatory mediation underalternative dispute resolution process
authorized by this Court. Counsel for the Clairsdrds indicated to the GUC Trust that their
refusal to participate in any mediation is duehteirt belief that mediation is unlikely to result in
a successful resolution of the Thacker Claim.

4. While there can be no guarantee that any particokdiation will be
successful, the success rate of the mediatiorieBetcases has been exceedingly high to date.
Furthermore, the Claimants can be assured bas#@dnstorical success rate that the GUC
Trust will negotiate in good faith during mediatioRegardless of whether the Claimants believe
mediation should be pursued or whether the mediatith be successful, the GUC Trust submits
that the Claimants are bound to participate in ragorg mediation pursuant to the Second

Amended ADR Order.

2 Motors Liquidation Company GUC Trust's Motion tdifste Proof of Claim No. 27105 Filed by Roger L.
Thacker, Roger L. Sanders, and Thomas J. Hansortatablish Procedures ThereBCF No. 12427).
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Jurisdiction

5. This Court has jurisdiction to consider this magiarsuant to 28 U.S.C.

88 157 and 1334. This is a core proceeding putdodt8 U.S.C. 8§ 157(b).

Background
A. The Thacker Claim

6. On June 1, 2009, Motors Liquidation Company (fl&neral Motors
Corporation) and certain of its affiliated Debteamsmmenced with this Court voluntary cases
under chapter 11 of the Bankruptcy Code, which<agge jointly administered under Case
Number 09-50026 (REG).

7. On November 16, 2009, the Claimants, as relatodedl U.S.C. §
3729,et seq(the “False Claims Act), filed the Thacker Claim in the Debtors’ chapterchses
in the amount of $50 million. The allegations urgiag the Thacker Claim are also the subject
of a pending prepetition action that was initiabgdhe Claimants against the Debtors and
certain other defendants in the United States iDisBourt for the Southern District of Ohio (the
“Thacker Litigation ). * The prepetition action has been stayed agairdb#btors due to the
automatic stay under section 362 of the Bankru@togie, however, the prepetition action has
been ongoing against the other defendants.

8. The Thacker Claim seeks damages and civil penahtsgsare allegedly
owed by the Debtors to the United States of Amarsitaccount of certain purportedly false or

fraudulent claims made by the Debtors in seekingnaant for the production of certain

% Under the False Claims Act, an action againstfardiant may be initiated either by the federal goreent or a
private individual, called a “relator,” who brings action in the government's name and who receiyestion of
any recovery.

* United States ex. rel. Sanders, et al. v. AllisagiEe Company, et alCase No. C-1-95-970 (S.D. Ohio). The

lengthy procedural history of the prepetition aeti® described in more detail in the Estimation iglo{ ECF No.
12427).
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generator sets Gen-Set$) that are used to provide electrical power ortaiarof the United
States Navy'’s ships from the Arleigh-Burke-clasgwided missile destroyers.

B. The ADR Order and ADR Procedures

9. On February 23, 2010, the Bankruptcy Court entaredrder (the ADR
Order”)° authorizing the implementation of certain alteivetlispute resolution procedures (as
amended, modified or supplemented, tABR Procedures)® for these chapter 11 cases,
including the implementation of mandatory mediatiath respect to certain claims filed against
the Debtors. The ADR Order was subsequently antepdesuant to the orders entered by this
Court on October 25, 2010 (tharhended ADR Order’) (ECF No. 7558) and June 4, 2012
(the “Second Amended ADR Ordef) (ECF No. 11777).

10.  The alternative dispute resolution procedures aizéd by this Court
have been highly successful to date and have egsultthe efficient and amicable resolution of
hundreds of claims in a manner that conserveautteial resources of the Court. To ensure the
success of the alternative dispute resolutiongj@eti.F of the ADR Procedures provides that
the Court may impose certain sanctions againsgieaht that fails to comply with the ADR
Procedures:

F. Failure to Comply with the ADR Procedures

If a Designated Claimant or the GUC Trust fail mmply with the
ADR Procedures, negotiate in good faith, or codeess may be
necessary to effectuate the ADR Procedures, th&rBaity Court
may, after notice and a hearing, find such contludie in violation
of the ADR Order or, with respect to a DesignatddirGant, an
abandonment of or failure to prosecute the Desagh@iaim, or both.
Upon such findingghe Bankruptcy Court may, among other things,

® Order Pursuant to 11 U.S.C. § 105(a) and GeneralédiM-390 Authorizing Implementation of Alternatisgiite
Procedures, Including Mandatory MediatiGfCF No. 5037).

® The most recent version of the ADR Proceduresiieged to the Second Amended ADR Order as Exhibit ©
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disallow and expunge the Designated Claim, in whale part, or
grant such other or further remedy deemed just aag@propriate
under the circumstances, including, without limitain, awarding
attorneys’ fees, other fees, and costs to the otbeaty.

While the GUC Trust is not at this time requesting imposition of sanctions against the
Claimants for failing to comply with the ADR Proceeds, the GUC Trust reserves the right to
later request such sanctions in the event thaCtaenants persist in refusing to comply with the
ADR Procedures.

C. Designation of the Thacker Claim under the ADR Proedures

11. On May 15, 2013, the GUC Trust sent a notice (fReR Notice,”
annexed hereto &xhibit “C” ) to counsel for the Claimants, designating theckea Claim for
alternative dispute resolution in accordance withADR Procedures. The ADR Notice further
made an opening settlement offer to the Claimahts“Opening Settlement Offef).” The
ADR Notice should not have come as a surpriseg¢dlaimants as the GUC Trust indicated its
intention to mediate the Thacker Claim in the Eation Motion.

D. Claimants’ Refusal to Participate in Mediation

12. By letter dated May 30, 2013 (th€faimants’ Response to ADR
Notice,” attached hereto d&sxhibit “D” ), Counsel for the Claimants responded to the ADR
Notice by indicating that the Thacker Claim is sabject to mandatory mediation under the

terms of the Amended ADR Ordand, therefore, the Claimants would not partipat

" Pursuant to the ADR Procedures, the GUC Trusidsired to first submit an opening settlement afifea holder
a claim that has been designated for mediatiordetdthe ADR Procedures, the only permitted respohgea
claimant to an opening settlement offer are (ieptance of the settlement offer, or (ii) rejectadrihe settlement
offer coupled with a counteroffer. If the initiaffer exchange process does not result in the safideresolution of
a designated claim, nonbinding mediation ensud®R(Procedures at 5).

8 Counsel for the Claimants referenced the AmendB® ®rder rather than the more recent Second AmeA&R]

Order because the ADR Notice that was sent by tHh€ Grust to the Claimants had inadvertently refeeghthe
Amended ADR Order rather than the Second AmendeR Aleder.
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mediation. To support the position that the Tracklaim is not subject to mandatory
mediation, the Claimants’ rely upon the portiortted Amended ADR Order providing that the
ADR Procedures “shall not apply to claims filedthg United States of America or its agencies;
provided, howevemothing shall preclude the Debtors from seekmtihe future by separate
motion alternative dispute resolutions in connattiath any such claims.” As permitted but not
required under the ADR Procedures, the Claimartbrael to submit any counteroffer to the
Opening Settlement Offer in an effort to solichigher offer from the GUC Trust.

13.  Notwithstanding the GUC Trust’s belief that the Tker Claim is subject
to mandatory mediation, the GUC Trust tried on ipldtoccasions to persuade the Claimants to
consensually participate in the alternative dispasslution process without the need for judicial
intervention by this Court. Despite the GUC Trastttempt to reassure the Claimants that it
would negotiate in good-faith to obtain an efficiand consensual resolution of the Thacker
Claim, the Claimants ultimately maintained thatduld not participate in mediation.

The Thacker Claim is Subject to Mandatory MediationUnder the ADR Procedures

14. Inthe first instance, the reliance by the Clairsar the exception in the
Amended ADR Order for claims “filed by the Uniteth&s or its agencies” is misplaced given
that the exception was entirely removed in the 8éd@mended ADR Order, which now
governs the alternative dispute resolutions indleeses. The removal of the exception in the
Second Amended ADR Order was consistent with ttentrof the GUC Trust to broaden the
reach of the ADR Procedures to claims that wereiposly not subject to the ADR Procedures.

15.  Even if it were possible for the Claimants to aviadmselves of an
exception found in the earlier Amended ADR Ordee, @xception relied upon by the Claimants
is, by its own terms, inapplicable to the Thack&ii@. While the Amended ADR Order

provides an exception for claims “filed by the WnitStates of America or its agencies,” the

6
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Thacker Claim was “filed by” the Claimants as opgmb$o the “United States of America or its
agencies.”

16. In addition to being unsupported by the expresguage in the Amended
ADR Order, there is no principled reason as to wigyThacker Claim should be excepted from
the ADR Procedures. It is not the case that ppdion by the Claimants in mediation will
unduly burden the resources or consume the atteafithe United States. The False Claims
Act alleviates the United States from such burdsnallowing private individuals, such as the
Claimants, to prosecute claims on behalf of theddhStates in instances where the United
States declines to do so itself. Under the Falaas Act, the United States had the option,
which it elected not to exercise, to take over peosion of the Thacker Litigatioh.While the
United States must, under the False Claims Acy Egpprove any proposed settlement between
the Claimants and the GUC Trd8the GUC Trust is not aware of any complicatingiéssthat
would cause the United States to heavily scrutiaizg proposed settlement between the GUC
Trust and the Claimants. For these reasonsciea that the Thacker Claim is subject to
mandatory mediation under the Second Amended ADdRIOr

In the Alternative, the Court Should Order the Claimants to Participate
in the Alternative Dispute Resolution Process Undethe Second Amended ADR Order

17.  Even if the Court determines that the Claimantsatecurrently required
to participate in mandatory mediation, the Coududti now order the Claimants to participate in
mandatory mediation. The Amended ADR Order itgaHlifies the exception relied upon by the

Claimants by providing that “nothing shall preclutie Debtors from seeking in the future by

°® On May 5, 1999, the United States filed a notitisoelection not to take over the prosecutiorhef Thacker
Litigation. The notice is annexed heretdeahibit “E.”

1931 U.S.C. § 3730(b)(1).
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separate motion alternative dispute resolutioromection with any such claims.” (Amended
ADR Order at 3).

18. General Order M-390, entered by this Court on Dduami, 2009,
provides that the Court “may order assignment wiaéter to mediation upon its own motion, or
upon a motion by any party in interest or the U&istee.” In addition, section 105(a) of the
Bankruptcy Code grants bankruptcy courts authaoityssue any order, process, or judgment
that is necessary or appropriate to carry out tbeigions of this title.” 11 U.S.C. 8105(a).

19. The Second Circuit has recognized that there s&rarig federal policy
favoring arbitration [and mediation] as . . . alt@ive means of dispute resolution[djlat’l
Broad. Co., Inc. v. Bear Stearns & Co. Int65 F.3d 184, 190 (2d Cir. 1999). This policg ha
been embraced by this Court which previously nate@eneral Order M-211 that “the court
wishes to encourage and promote, at appropriagesia bankruptcy proceedings, the use of
innovative, cost efficient, speedy methods of nasgl disputes other than adjudication by a
presiding judge.** In fact, even the Department of Justice has adbptpolicy of favoring the
use of alternative dispute resolution in caseslinng the False Claims ActPolicy on the Use
of Alternative Dispute Resolutipfl Fed.Reg. 36895, 36899 (1996) (“The naturé-alde
Claims Act] cases indicate that they are good catds for ADR mechanisms.”).

20.  While there are several alternatives to mediatat the GUC Trust may
pursue to resolve the Thacker Claim, none of ttexradtives are promising. While the
automatic stay may be lifted to permit the ThadRkim to be liquidated in the venue in which
the Claimants’ prepetition action is pending, thema be no assurance that any ensuing litigation

in that venue will be resolved without extendedhgielLitigation between the Claimants and the

M General Order M-211 was subsequently amended bgi@eOrder M-390.
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various defendants in the prepetition action hanlpending for the past 18 years. The GUC
Trust does not have the resources to engage imgatéom ground war. Furthermore, while the
GUC Trust could object to the Thacker Claim in @surt, resolving the Thacker Claim in that
manner is not preferable because it would liketyunee a time-consuming and expensive trial.
As such, the most promising option to resolvingThacker Claim without delaying the final
administration of these cases is to have the Clatisngarticipate in mediation so that a
consensual resolution can be achieved. Failing the GUC Trust would proceed with the
Estimation Motion.

Notice

21.  Notice of this motion has been provided to thei@#ats and parties in
interest in accordance withe Sixth Amended Order Pursuant to 11 U.S.C. §)Ghd Fed. R.
Bankr. P. 1015(c) and 9007 Establishing Notice @ade Management Proceduyeated May
5, 2011 (ECF No. 10183). The GUC Trust submits skkah notice is sufficient and no other or
further notice need be provided.

22.  No previous request for the relief sought hereis li@en made by the

GUC Trust to this or any other Court.

US_ACTIVE:\44282427\6\72240.0639
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Conclusion
WHEREFORE the GUC Trust respectfully requests titeyeof an order
requiring the Claimants to participate in mandato®diation in accordance with the Second

Amended ADR Order, as well as any such other antidurelief as is just.

Dated: New York, New York
June 28, 2013

[s/ Joseph H. Smolinsky
Harvey R. Miller
Stephen Karotkin
Joseph H. Smolinsky
Lori L. Pines

WEIL, GOTSHAL & MANGES LLP
767 Fifth Avenue

New York, New York 10153
Telephone: (212) 310-8000
Facsimile: (212) 310-8007

Attorneys for Motors Liquidation
Company GUC Trust

10
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EXHIBIT A

Second Amended ADR Order

US_ACTIVE:\44282427\6\72240.0639
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UNITED STATES BANKRUPTCY COURT
SOUTHERN DISTRICT OF NEW YORK

_______________________________________________________________ X
Inre : Chapter 11 Case No.
MOTORS LIQUIDATION COMPANY, ET AL
09-50026 (REG)
f/k/a General Motors Corp., et al.
Debtors. : (Jointly Administered)
_______________________________________________________________ X

SECOND AMENDED ORDER PURSUANT TO 11 U.S.C. § 105(a)
AND GENERAL ORDER M-390 AUTHORIZING IMPLEMENTATION OF
ALTERNATIVE DISPUTE PROCEDURES, INCLUDING MANDATORY MEDIATION

Upon the Motion, dated February 13, 2012 (the “Motion™),* of the Motors
Liquidation Company GUC Trust (the “GUC Trust”), for an order, pursuant to section 105(a) of
title 11 of the United States Code and General Order M-390, to supplement the Amended ADR
Order (the “Second Amended ADR Order”); and the Court having determined that the relief
sought in the Motion is in the best interests of the GUC Trust, the Debtors’ estates, creditors, and
all parties in interest and that the legal and factual bases set for in the Motion establish just cause
for the relief granted herein; and after due and proper notice of the Motion having been provided,
and it appearing that no other or further notice need be provided; and after consideration of all
response pleadings filed; and after due deliberation and sufficient cause appearing therefor, it is

ORDERED that the Amended ADR Order is supplemented as provided herein;

and it is further

! Capitalized terms used herein and not otherwise defined herein shall have the meanings ascribed to such terms in
the Motion and the modified ADR Procedures set forth in Exhibit “A” attached hereto.
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ORDERED that the modified ADR Procedures set forth in Exhibit “A” attached
hereto are approved as provided herein with respect to claims that assert liquidated amounts of
$100,000 or more based on (a) personal injury claims; (b) wrongful death claims; (c) tort claims;
(d) product liability claims; (e) claims for damages arising from the rejection of an executory
contract or unexpired lease with a Debtor under section 365 of the Bankruptcy Code (excluding
claims for damages arising from the rejection of executory contracts that relate primarily to
environmental matters); (f) patent claims; (g) indemnity claims (excluding tax indemnity claims
relating to leveraged fixed equipment lease transactions and excluding indemnity claims relating
to asbestos liability); (h) lemon law claims, to the extent applicable under section 6.15 of the
Master Sale and Purchase Agreement by and between the Debtors and NGMCO, Inc., dated as of
June 1, 2009, and as amended (the “MPA”); (i) warranty claims, to the extent applicable under
section 6.15 of the MPA,; and (j) class action claims (collectively, the “Designated Claims”);
and it is further

ORDERED that, annexed to this Second Amended ADR Order as Exhibit “B” is
the schedule of mediators (the “Schedule of Mediators™); and it is further

ORDERED that, the GUC Trust from time to time may further modify the
Schedule of Mediators by filing a revised Schedule of Mediators with this Court; and it is further

ORDERED that, the GUC Trust is authorized to waive the obligation to share
costs of non-binding mediation in their sole discretion to the extent the Designated Claimant
establishes, to the satisfaction of the GUC Trust, that sharing of such expenses would constitute a

substantial hardship upon such Designated Claimant; and it is further
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ORDERED that, within three (3) business days of entry of this Order, the GUC
Trust shall cause to be mailed a copy of this Order to all known holders of Patent Claims and
Lower Tier Claims; and it is further

ORDERED that the GUC Trust is authorized to take any and all steps that are
necessary or appropriate to implement the ADR Procedures with respect to the Designated
Claims, including, without limitation, by implementing any arbitration awards or settlements
with respect to Designated Claims achieved under the terms of the ADR Procedures; provided,
however, that nothing in this Order or the ADR Procedures shall obligate the GUC Trust to settle
or pursue settlement of any particular Designated Claim; further provided that any such
settlements may be pursued and agreed upon as the GUC Trust believes are reasonable and
appropriate in its sole discretion, subject to the terms and conditions set forth in the ADR
Procedures; and it is further

ORDERED that, if litigation of an Unresolved Designated Claim in a forum other
than this Court is required for any of the reasons forth in Section 11.E.3 of the ADR Procedures
(as determined by this Court), then the Stay shall be modified subject to the terms and conditions
set forth in Section I1.E.4 of the ADR Procedures. Any such modification of the Stay shall be
solely to the extent necessary to permit the liquidation of the amount of such Unresolved
Designated Claim in the appropriate forum. If the GUC Trust fails to file a Notice of Stay
Modification or a Stay Motion for any reason with respect to an Unresolved Designated Claim,
as set forth in Section I1.E.4 of the ADR Procedures, the Stay shall remain in effect with respect
to such Unresolved Designated Claim, and the Designated Claimant may seek a determination of
this Court regarding whether the Stay must be modified to permit litigation in a non-bankruptcy

forum as set forth in Section I1.E.3 of the ADR Procedures; and it is further
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ORDERED that nothing contained in this Second Amended ADR Order shall be
deemed to preclude any party in interest from objecting to any Designated Claim to the extent
such entity has standing to assert an objection in accordance with the Bankruptcy Code and
applicable law; and it is further

ORDERED that nothing in the ADR Procedures, including the ADR Injunction
set forth therein, shall preclude the holder of a Designated Claim from commencing or
continuing an action against a non-debtor party; and it is further

ORDERED that Rule 408 of the Federal Rules of Evidence shall apply to all
aspects of the ADR Procedures; and it is further

ORDERED that this Court shall retain jurisdiction to hear and determine all
matters arising from or related to this Second Amended ADR Order and the ADR Procedures.

Dated: New York, New York
June 4, 2012

s/ Robert E. Gerber
United States Bankruptcy Judge
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Exhibit A

The ADR Procedures
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UNITED STATES BANKRUPTCY COURT
SOUTHERN DISTRICT OF NEW YORK

_______________________________________________________________ X
Inre Chapter 11 Case No.
MOTORS LIQUIDATION COMPANY, et al., 09-50026 (REG)
f/k/a General Motors Corp., et al.
Debtors. (Jointly Administered)
_______________________________________________________________ X

ALTERNATIVE DISPUTE RESOLUTION PROCEDURES

The alternative dispute resolution procedures (the “ADR Procedures”) adopted
upon the motion of the Motors Liquidation Company GUC Trust (the “GUC Trust”) in the
chapter 11 cases of Motors Liquidation Company (f/k/a General Motors Corporation) (“MLC”)
and its affiliated debtors (collectively, the “Debtors”), are set forth below:

. CLAIMS SUBJECT TO THE ADR
PROCEDURES AND ADR INJUNCTION

A. Claims Subject to the ADR Procedures

1. The claims subject to the ADR Procedures (collectively, the “Designated
Claims”) include any and all claims (other than an Excluded Claim as defined below) designated
by the GUC Trust under the notice procedures set forth below that assert or involve claims based
on one or more of the following theories of recovery, whether or not litigation previously has
been commenced by the claimant: (a) personal injury claims; (b) wrongful death claims; (c) tort
claims; (d) product liability claims; (e) claims for damages arising from the rejection of an
executory contract or unexpired lease with a Debtor under section 365 of the Bankruptcy Code
(excluding claims for damages arising from the rejection of executory contracts that relate

primarily to environmental matters); (f) patent claims (“Patent Claims”); (g) indemnity claims
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(excluding tax indemnity claims relating to leveraged fixed equipment lease transactions and
excluding indemnity claims relating to asbestos liability); (h) lemon law claims, to the extent
applicable under section 6.15 of the Master Sale and Purchase Agreement by and between the
Debtors and NGMCO, Inc., dated as of June 1, 2009, and as amended (the “MPA?”); (i) warranty
claims, to the extent applicable under section 6.15 of the MPA; and (j) class action claims
(“Class Claims™). Designated Claims that assert amounts between $100,000 and $500,000 shall
be known as “Lower Tier Claims.” The GUC Trust may identify as a Designated Claim any
proof of claim asserted in these cases, other than Excluded Claims as defined in Section 1.B
below, if the GUC Trust believes, in its business judgment and sole discretion, that the ADR
Procedures would promote the resolution of such claim and serve the intended objectives of the
ADR Procedures.

2. The holders of the Designated Claims are referred to herein as the
“Designated Claimants.”

B. Excluded Claims

The GUC Trust shall not identify as a Designated Claim any proof of claim within
any of the following categories (collectively, the “Excluded Claims™): (a) claims for which the
automatic stay under section 362 of title 11 of the United States Code (the “Bankruptcy Code”)
was modified by prior order of this Court (the “Bankruptcy Court”) to allow the litigation of
the claim to proceed in another forum; (b) claims asserted in liquidated amounts of less than
$100,000; (c) asbestos-related claims (including indemnity claims relating to asbestos liability);
(d) environmental claims that constitute prepetition unsecured claims (including claims for
damages arising from the rejection of executory contracts that relate primarily to environmental
matters); (e) tax claims (excluding tax indemnity claims relating to leveraged fixed equipment

lease transactions); and (f) claims subject to a separate order of the Bankruptcy Court providing
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for arbitration or mediation. Notwithstanding the foregoing, any of the Excluded Claims, any

disputed postpetition administrative expenses, and any claims or counterclaims asserted by the
GUC Trust may be submitted to the ADR Procedures by agreement of the GUC Trust and the

applicable claimant or by further order of the Bankruptcy Court.

C. The ADR Injunction

Subject to the provisions set forth in 11 U.S.C. 8 362(b)(4) concerning police and
regulatory powers of a governmental unit or organization, upon service of the ADR Notice (as
defined below) on a Designated Claimant under Section I1.A.1 below, such Designated Claimant
(and any other person or entity asserting an interest in the relevant Designated Claim) shall be
enjoined from commencing or continuing any action or proceeding in any manner or any place,
including in the Bankruptcy Court, seeking to establish, liquidate, collect on, or otherwise
enforce the Designated Claim(s) identified in the ADR Notice (collectively, the “ADR
Injunction”) other than (1) through these ADR Procedures, or (2) pursuant to the Debtors’
Second Amended Joint Chapter 11 Plan (the “Plan”). The ADR Injunction shall expire with
respect to a Designated Claim only when that Designated Claim has been resolved or after the
ADR Procedures have been completed as to that Designated Claim. Except as expressly set forth
herein or in a separate order of the Bankruptcy Court, the expiration of the ADR Injunction shall
not extinguish, limit, or modify the automatic stay established by section 362 of the Bankruptcy
Code or upon confirmation of the Plan (the “Plan Injunction”), and the automatic stay and the
Plan Injunction shall remain in place to the extent then in effect. Nothing in these ADR
Procedures shall prevent the GUC Trust and the Designated Claimant from discussing at
mediation, or at any point prior to the expiration of the ADR Injunction, any police or regulatory
powers asserted by a Designated Claimant pursuant to 11 U.S.C. § 362(b)(4) or any other

asserted sovereign right.
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1. THE ADR PROCEDURES

A. Offer Exchange Procedures

The first stage of the ADR Procedures will be the following offer exchange
procedures, requiring the parties to exchange settlement offers and thereby providing an
opportunity to resolve the underlying Designated Claim on a consensual basis without any
further proceedings by the parties (the “Offer Exchange Procedures”). Rule 408 of the Federal
Rules of Evidence shall apply to the ADR Procedures. Except as permitted by Rule 408, no
person may rely on, or introduce as evidence in connection with any arbitral, judicial, or other
proceeding, any offer, counteroffer, or any other aspect of the ADR Procedures.

1. Designation of Designated Claims and Settlement Offer by the GUC Trust

@ At any time following the entry of an order approving the ADR
Procedures, as applicable (the “ADR Order”) and subject to the terms and conditions in
Sections I.A and 1.B above, the GUC Trust may designate a Designated Claim for resolution
through the ADR Procedures by serving upon the Designated Claimant, at the address listed on
the Designated Claimant’s most recently filed proof of claim or amended proof of claim, as well
as to any counsel of record in these cases for the Designated Claimant, the following materials
(collectively, the “ADR Materials”): (i) a notice that the Designated Claim has been submitted
to the ADR Procedures (an “ADR Notice);* (ii) a copy of the ADR Order; and (iii) a copy of
these ADR Procedures. For transferred claims, the GUC Trust also will serve a copy of the ADR

Materials on the transferee identified in the notice of transfer of claim.

! The form of the ADR Notice is attached hereto as Annex 1 and incorporated herein by reference. The GUC Trust
anticipates that the ADR Notice will be substantially in the form of Annex 1; however, the GUC Trust reserves the
right to modify the ADR Notice, as necessary or appropriate, consistent with the terms of the ADR Procedures.
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(b) The ADR Notice will (i) advise the Designated Claimant that his or her
Designated Claim has been submitted to the ADR Procedures; (ii) request that the Designated
Claimant verify or, as needed, correct, clarify, or supplement, certain information regarding the
Designated Claim (including the addresses for notices under the ADR Procedures); and (iii)
include an offer by the GUC Trust to settle the Designated Claim (a “Settlement Offer”). The
ADR Notice also will require the Designated Claimant to sign and return the ADR Notice along
with the Claimant’s Response (as defined in Section I1.A.2 below) to the GUC Trust so that it is
received by the GUC Trust no later than twenty-one (21) days? after the mailing of the ADR
Notice (the “Settlement Response Deadline”).

(c) If the Designated Claimant fails to sign and return the ADR Notice or to
include a Claimant’s Response (as defined below) with the returned ADR Notice by the
Settlement Response Deadline, (i) the Offer Exchange Procedures will be deemed terminated
with respect to the Designated Claim and (ii) the Designated Claim will be submitted to
nonbinding mediation.

2. The Claimant’s Response

The only permitted responses to a Settlement Offer (the “Claimant’s Response™)
are (i) acceptance of the Settlement Offer, or (ii) rejection of the Settlement Offer coupled with a
counteroffer (as further defined below, a “Counteroffer”). If the ADR Notice is returned
without a response or with a response that is not a permitted response, the Designated Claim

shall be treated as set forth in Section I1.A.1(c) above.

2 Bankruptcy Rule 9006(a) shall apply to all periods calculated in the ADR Procedures.
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3. The Counteroffer

The Counteroffer shall (i) provide all facts that substantiate the Designated Claim
and that are sufficient for the GUC Trust to evaluate the validity and amount of the Designated
Claim; (ii) provide all documents that the Designated Claimant contends support the Designated
Claim; (iii) state the dollar amount of the Designated Claim (the “Proposed Claim Amount”),
which may not (A) improve the priority set forth in the Designated Claimant’s most recent
timely filed proof of claim or amended proof of claim, or (B) exceed the lesser of the Claim
Amount Cap (as defined in the ADR Order), if applicable, or the amount set forth in the
Designated Claimant’s most recent timely filed proof of claim or amended proof of claim (but
may liquidate any unliquidated amounts expressly referenced in a proof of claim), with an
explanation of the calculation and basis for the Proposed Claim Amount (the “Proposed Claim
Amount Explanation”), which Proposed Claim Amount Explanation shall additionally include,
without limitation, for Patent Claims, all documentation and any such other information
evidencing and/or substantiating the actual calculation of the Proposed Claim Amount; and (iv)
provide the name and address of counsel representing the Designated Claimant with respect to
the Designated Claim, unless the Designated Claimant is a natural person, in which case the
Designated Claimant shall either provide the name of such counsel or state that he or she is
appearing without counsel.

The Counteroffer is presumed to offer the allowance of the Designated Claim as a
general unsecured claim in the Proposed Claim Amount against the Debtor identified in the
applicable proof of claim. If the GUC Trust accepts the Counteroffer, the Designated Claimant
shall not seek recovery from the GUC Trust of any consideration other than the consideration

ultimately distributed to holders of other allowed general unsecured claims against the relevant
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Debtor. A Counteroffer may not be for an unknown, unliquidated, or indefinite amount or
priority, or the Designated Claim shall be treated as set forth in Section 11.A.1(c) above.

4. Consent to Subsequent Binding Arbitration

As described in Sections 11.B and I1.C below, in the absence of a settlement at the
conclusion of the Offer Exchange Procedures, Designated Claims shall proceed to nonbinding
mediation and, if such mediation is unsuccessful, upon consent of the parties (including deemed
consent based on prior contractual agreements), to binding arbitration. A Designated Claimant is
required to notify the GUC Trust whether it consents to, and thereby seeks to participate in,
binding arbitration in the event that its Designated Claim ultimately is not resolved through the
Offer Exchange Procedures and the nonbinding mediation. A Designated Claimant shall make
an election to either consent or not consent to binding arbitration by checking the appropriate
box in the ADR Notice (an “Opt-In/Opt-Out Election”). Any Designated Claimant that does
not consent to binding arbitration in its response to the ADR Notice may later consent in writing
to binding arbitration, subject to the agreement of the GUC Trust. Consent to binding
arbitration, once given, cannot subsequently be withdrawn without consent of the GUC Trust.

5. The GUC Trust’s Response to a Counteroffer

The GUC Trust must respond to any Counteroffer within fifteen (15) days after
their receipt of the Counteroffer (the “Response Deadline”), by returning a written response (as
further defined below, each a “Response Statement”). The Response Statement shall indicate
that the GUC Trust (a) accepts the Counteroffer; or (b) rejects the Counteroffer, with or without
making a revised Settlement Offer (a “Revised Settlement Offer”).

€)] Failure to Respond

If the GUC Trust fails to respond to the Counteroffer by the Response Deadline,

(i) the Counteroffer will be deemed rejected by the GUC Trust; (ii) the Offer Exchange
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Procedures will be deemed terminated with respect to the Designated Claim; and (iii) the
Designated Claim will be submitted to nonbinding mediation.

(b) Revised Settlement Offer

If the GUC Trust makes a Revised Settlement Offer by the Response Deadline,
the Designated Claimant may accept the Revised Settlement Offer by providing the GUC Trust
with a written statement of acceptance no later than ten (10) days after the date of service of the
Revised Settlement Offer (the “Revised Settlement Offer Response Deadline”). If the
Designated Claimant does not accept the Revised Settlement Offer by the Revised Settlement
Offer Response Deadline, the Revised Settlement Offer will be deemed rejected and the
Designated Claim automatically will be submitted to nonbinding mediation.

(©) Request for Additional Information

The GUC Trust may request supplemental or clarification of information supplied
in the Designated Claimant’s most recently filed proof of claim to assist in a good faith
evaluation of any particular Designated Claim. If the GUC Trust requests additional information
or documentation by the Response Deadline, the Designated Claimant shall serve additional
information or documentation sufficient to permit the GUC Trust to evaluate the basis for the
Designated Claim (with the exception, in the Designated Claimant’s sole discretion, of privileged
information or information prepared expressly in contemplation of litigation) so that it is
received by the GUC Trust within fifteen (15) days after such request. If the Designated
Claimant timely responds, the GUC Trust shall have fifteen (15) days to provide an amended
Response Statement, which may include a Revised Settlement Offer as a counter to the

Counteroffer. If the GUC Trust does not provide an amended Response Statement within this
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period, or if the Designated Claimant fails to provide the requested information or documentation
within the time allotted, the Designated Claim will be submitted to nonbinding mediation.

6. Offer Exchange Termination Date

Upon mutual written consent, the GUC Trust and a Designated Claimant may
exchange additional Revised Settlement Offers and Counteroffers for up to twenty (20) days
after the later of (a) the Revised Settlement Offer Response Deadline or (b) the expiration of the
applicable timeframes provided for in Section 11.A.5(c) above with respect to requesting,
receiving, and responding to additional information or documentation. Otherwise, the Offer
Exchange Procedures shall conclude and terminate on the earliest of the following (the “Offer
Exchange Termination Date”): (i) the date upon which the Designated Claim automatically
advances to nonbinding mediation under the provisions set forth above; (ii) the date that any
settlement offer for a Designated Claim is accepted under the procedures set forth above; (iii) the
date upon which a Response Statement was served by the GUC Trust, if the GUC Trust notified
the Designated Claimant in their Response Statement of the GUC Trust’s intention to proceed
directly to nonbinding mediation; or (iv) such earlier date as is agreed upon by the GUC Trust
and the Designated Claimant.

7. Ability to Settle Claims

Nothing herein shall limit the ability of a Designated Claimant and the GUC Trust
to settle a Designated Claim by mutual consent at any time. All such settlements shall be subject
to the terms of Section 11.D.2 below.

B. Nonbinding Mediation (“Mediation’)

1. Mediation Notice

If the GUC Trust and the Designated Claimant do not settle the Designated Claim

through the Offer Exchange Procedures, the GUC Trust shall serve a notice of nonbinding
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mediation, with a copy of the Designated Claimant’s applicable proof(s) of claim attached, on
the Designated Claimant no later than thirty (30) days after the Offer Exchange Termination
Date, or as soon thereafter as is reasonably practicable.> The Mediation Notice will provide the
Mediation Location (as such term is defined in Section 11.B.2 below).

2. Location and Appointment of the Mediator

Except for Lower Tier Claims and Patent Claims, Mediations shall be conducted
in either (i) New York, New York; (ii) Detroit, Michigan; (iii) Dallas, Texas; (iv) San Francisco,
California; or (v) Chicago, Illinois (collectively, the “Mediation Locations”), unless the parties
agree to a different location. Except for Mediations involving Lower Tier Claims, within ten
(10) days after receiving the Mediation Notice, the Designated Claimant shall choose one of the
individuals identified in a list of mediators annexed to the Mediation Notice and corresponding
to the applicable Mediation Location to conduct the mediation (the “Mediator”).

@) Patent Claims

Mediations of Patent claims shall be conducted in Dallas, Texas, unless the parties
agree to a different location. For Patent Claims, within ten (10) days after receiving the
Mediation Notice, the Designated Claimant shall choose the Mediator corresponding to the
applicable Mediation Location to conduct the mediation.

(b) Lower Tier Claims

Mediations of Lower Tier Claims shall be conducted at a location designated by

the GUC Trust, which location shall be within 200 miles of (i) the address listed on proof of

% The forms of Mediation Notice for Designated Claims and Designated Claims that are Lower Tier Claims are
attached hereto and incorporated herein by reference as Annex 2 and Annex 3, respectively. The GUC Trust
anticipates that the Mediation Notice will be substantially in the form of Annex 2 or Annex 3, as applicable;
however, the GUC Trust reserves the right to modify the Mediation Notice, as necessary or appropriate, consistent
with the terms of the ADR Procedures.

10
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claim form for the Designated Claimant’s most recently filed proof of claim, or (ii) the office of
any counsel of record in these cases for the Designated Claimant holding a Lower Tier Claim,
unless the parties agree to a different location (the “Lower Tier Mediation Location”). The
GUC Trust shall be permitted to select the Mediator from one of the individuals identified in the
list of mediators annexed to the Mediation Notice to conduct the mediation. The GUC Trust
shall be permitted to select the Mediator without regard to the Lower Tier Mediation Location.

(©) Hardship

To the maximum extent practicable, the scheduling and location of Mediation
sessions shall give due consideration to the convenience of the parties and the proximity of the
Designated Claimant. Notwithstanding the foregoing, within ten (10) business days after service
of the Mediation Notice, the Designated Claimant may file a motion with the Bankruptcy Court,
on notice to the GUC Trust and any previously appointed Mediator, for an order directing that
the Mediation be conducted in a different location (a “Hardship Motion”) if the Designated
Claimant can demonstrate that traveling to any of the Mediation Locations presents a
“substantial hardship;” provided, however, that (i) for each Mediation, except for Mediations of
Lower Tier Claims, there shall be a rebuttable presumption that, absent other extraordinary facts,
there is no “substantial hardship” imposed on a Designated Claimant if the primary
representative for such Designated Claimant resides in a location that is less than 750 miles from
the Mediation Location or is less than a three-hour plane trip from the Mediation Location (based
on typical commercial schedules for the fastest route, excluding any layovers); and (ii) for each
Mediation of a Lower Tier Claim, there shall be a rebuttable presumption that, absent other
extraordinary facts, there is no “substantial hardship” imposed on a Designated Claimant holding

a Lower Tier Claim if the primary representative for such Designated Claimant resides in a

11
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location that is within 200 miles or less of the Lower Tier Mediation Location. While a Hardship
Motion is pending, all deadlines under these ADR Procedures shall be suspended. If a Hardship
Motion is granted, any alternative location shall be determined by the Bankruptcy Court, taking
into account the convenience of the parties and any agreements reached by the parties. If the
location of the Mediation is changed, (i) any Mediator appointed in the original location may be
replaced by a Mediator in the new location, and (ii) the Bankruptcy Court may require that that
the GUC Trust and the Designated Claimant share the costs of the Mediation. Except for
Mediations involving Lower Tier Claims, the new Mediator shall be selected by mutual
agreement of the parties or by order of the Bankruptcy Court. For mediations involving Lower
Tier Claims, the new Mediator shall be selected by the GUC Trust.

3. Mediation Rules

The Mediation of Designated Claims shall be governed by the Mediator’s regular
procedures, except where expressly modified in the ADR Procedures. In the event of any
conflict, the ADR Procedures shall control. Any party to a Mediation that fails to participate in
good faith, on the terms described herein, may be subject to sanctions under Section I1.F below.

@) Impartiality and Qualifications of Mediators

A person appointed as a Mediator must (i) be an impartial, neutral person; (ii)
have no financial or personal interest in the proceedings or, except when otherwise agreed by the
parties, in any related matter; and (iii) upon appointment, disclose any circumstances likely to
create a reasonable inference of bias. In the event a Mediator discloses circumstances likely to
create a reasonable inference of bias, such Mediator may be replaced at the written request of
either the GUC Trust or the Designated Claimant prior to the mediation.

(b) Fees and Costs for Mediation

12
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Except for Mediations involving Lower Tier Claims, for each Mediation
conducted under these ADR Procedures, the Mediator selected to preside will be entitled to
charge the mediation fees disclosed to, and agreed to by, the GUC Trust and the Designated
Claimant. Unless the parties have expressly agreed otherwise in writing (either prepetition or
postpetition) as part of an agreement to submit Designated Claims to Mediation, the Mediator’s
fees and the costs of any Mediation shall be shared equally by the GUC Trust and the Designated
Claimant subject to the Sharing Cap (if applicable).

For each Mediation of a Lower Tier Claim conducted under these ADR
Procedures, (i) the Mediator will be entitled to charge the mediation fees disclosed to, and agreed
to by, the GUC Trust, and (ii) the Mediator’s fees shall be borne by the GUC Trust.

For purposes of clarity, the costs referred to in this Section I1.B.3.(b). shall not
include travel expenses of the parties. All Designated Claimants shall be solely responsible for
all travel expenses to participate in the Mediation of a Designated Claim.

(c) Pre-Mediation Briefing

Unless the parties agree otherwise, on or before thirty (30) days prior to the
scheduled Mediation, the Designated Claimant shall serve on the Mediator and the GUC Trust
by electronic transmission or facsimile, at a minimum, and no later than by 6:00 p.m. (Eastern
Time), a nonconfidential, pre-Mediation statement (the “Opening Statement”) not to exceed
fifteen (15) pages, excluding any attachments, setting forth all of the Designated Claimant’s
claims and identifying each and every cause of action or theory the Designated Claimant asserts,
including a short and plain statement of the facts and law upon which the Designated Claimant
relies for recovery and maintains entitle it to relief. The Designated Claimant shall include, as

exhibits or annexes to the Opening Statement, all documents (or summaries of voluminous
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documents), affidavits, and other evidentiary materials on which the Designated Claimant relies
(with the exception, in the Designated Claimant’s sole discretion, of privileged information or
information prepared expressly in contemplation of litigation). Unless the parties agree
otherwise, on or before fifteen (15) days after service of the Opening Statement, the GUC Trust
shall serve on the Mediator and the Designated Claimant, by electronic transmission or facsimile,
at a minimum, and no later than by 6:00 p.m. (Eastern Time), a nonconfidential response
statement (the “Mediation Response Statement”) not to exceed fifteen (15) pages, excluding
attachments. The Designated Claimant shall receive copies of all exhibits to the Mediation
Response Statement (with the exception, in the GUC Trust’s sole discretion, of privileged
information or information prepared expressly in contemplation of litigation). At the Mediator’s
discretion and direction, the parties may submit additional, confidential letters or statements to
the Mediator, which shall receive “Mediator’s-eyes-only” treatment.

(d) The Mediation Session

Unless otherwise agreed by the parties or as provided herein, the Mediation
session must occur no later than sixty (60) days after the date on which the Mediator is
appointed. Unless otherwise agreed by the parties, the Mediation session is open only to the
parties and their respective counsel, and insurers (if any).

(e) Treatment of Mediation Settlement

If the Mediation results in a settlement of the Designated Claim, such settlement
shall be subject to the terms of Section 11.D below. If the Mediation of a Designated Claim does
not result in a settlement of the Designated Claim, the Designated Claim shall be subject to
Section 11.C or I1.E below.

()] Modification of the Mediation Procedures

14
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The Mediation procedures described herein may be modified upon the mutual
written consent of the GUC Trust and the Designated Claimant.

C. Arbitration

1. Binding Arbitration

If the Designated Claimant and the GUC Trust have consented to binding
arbitration under Section I1.A.4 above, the Designated Claim will be arbitrated under the terms
of this Section I1.C if such claim is not resolved in the Offer Exchange Procedures or Mediation.
If the Designated Claimant has expressly indicated that it does not consent to binding arbitration
in its response to the ADR Notice and has not subsequently opted in to binding arbitration
pursuant to Section 11.A.4 above, the Designated Claim shall be resolved in the Bankruptcy
Court by the GUC Trust’s commencement of proceedings pursuant to the Bankruptcy Code,
including without limitation, estimating or objecting to the Designated Claims. Any party to an
arbitration that fails to participate in the arbitration in good faith, on the terms described herein,
may be subject to sanctions under Section I1.F below.

2. Arbitration Notice

To initiate the arbitration process for a Designated Claim, the GUC Trust shall
serve a notice of arbitration (the “Arbitration Notice”), with a copy of the Designated
Claimant’s applicable proof(s) of claim attached, on the Designated Claimant and the American

Arbitration Association (the “AAA”).*

% The form of the Arbitration Notice is attached hereto as Annex 4 and incorporated herein by reference. The GUC
Trust anticipates that the Arbitration Notice will be substantially in the form of Annex 4; however, the GUC Trust
reserves the right to modify the Arbitration Notice, as necessary or appropriate, consistent with the terms of the
ADR Procedures.
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3. Arbitration Rules and Procedures

For Designated Claims that are not designated by the GUC Trust as Complex
Designated Claims (as defined below), the arbitration of all Designated Claims shall be
conducted by a single arbitrator selected pursuant to the Commercial Arbitration Rules of the
AAA. The arbitrator shall be governed by the commercial arbitration rules of the AAA then in
effect (the “Arbitration Rules”), except where the Arbitration Rules are expressly modified in
the ADR Procedures.”

The GUC Trust may, at its discretion, designate certain Designated Claims as
complex designated claims (the “Complex Designated Claims”). The arbitration of all
Complex Designated Claims shall be conducted by a panel of three arbitrators selected pursuant
to the Commercial Arbitration Rules of the AAA. The AAA Procedures for Large, Complex
Commercial Disputes, in addition to the Commercial Rules of Arbitration, shall be used for
arbitration of all Complex Designated Claims; provided, however, unless otherwise agreed by the
parties, (i) the AAA shall appoint a panel of three (3) arbitrators, as provided in this Section and
Section 11.C.3(g) and (ii) the arbitration hearing on a Complex Designated Claim must be held no
later than ninety (90) days after the date of appointment of the arbitrator(s), as provided in
Section 11.C.3(k). Finally, the AAA Supplementary Rules for Class Arbitrations shall also be
used for all Class Claims, including those related to class certification and the Class
Determination Award (as defined in Rule 5 of the AAA Supplementary Rules for Class
Avrbitrations), except that the arbitrator(s) shall not make a Clause Construction Award (as
defined in Rule 3 of the AAA Supplementary Rules for Class Arbitrations), or determine that a

Class Claim is not arbitrable for failure for each class member to have entered into an arbitration

® In the event of any conflict between the Arbitration Rules and the ADR Procedures, the ADR Procedures shall
control.
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agreement, the Court having specifically found that the ADR Procedures are applicable to Class
Claims notwithstanding the absence of a written agreement to arbitrate.’

@ Governing Law

The ADR Procedures, as they relate to arbitration proceedings, are governed by
the Federal Arbitration Act, 9 U.S.C. 88 1, et seq. (the “Federal Arbitration Act”), and the
enforceability of an arbitration award is governed by Section 9 of the Federal Arbitration Act,
except as modified herein.

(b) Fees and Costs for Binding Arbitration; Sharing

Unless the parties expressly have agreed otherwise in writing (either prepetition
or postpetition) as part of an agreement to submit claims to binding arbitration, the fees and costs
charged by the AAA and the arbitrator(s) shall be shared equally by the GUC Trust and the
Designated Claimant; provided, however, that the arbitrator(s), in the arbitrator(s)’ sole
discretion, may assess fees and costs against any party that the arbitrator(s) finds to be abusing or
unduly delaying the arbitration process. The AAA shall submit invoices to the Designated
Claimants and the GUC Trust according to the AAA’s ordinary invoicing practices then in effect
and subject to the AAA’s ordinary payment terms then in effect. For purposes of clarity, these
costs shall not include travel expenses of the parties.

(c) Impartiality and Qualifications of Arbitrators

In designating the arbitrator in accordance with the procedures described below,
the AAA shall review the Arbitration Notice and the applicable Designated Claim. Any person
appointed as an arbitrator must: (i) be an impartial, neutral person; (ii) be experienced (either

from past arbitrations or former employment) in the law that is the subject of the Designated

® In the event of any conflict between the AAA Supplementary Rules for Class Arbitrations and the ADR
Procedures, the ADR Procedures shall control.

17



OB SIZS-ney Ddodcl 77768 FilEde@b0®42B21Bnt e atc06d0at1 280932 57254EAhibivaiB Bdegrhe raf
Pg3d of 92

Claim; (iii) have no financial or personal interest in the proceedings or, except when otherwise
agreed by the parties, in any related matter; and (iv) upon appointment, disclose any
circumstances likely to create a reasonable inference of bias. In the event that an arbitrator
discloses circumstances likely to create a reasonable inference of bias, such arbitrator may be
replaced by the AAA at the written request of the GUC Trust or the Designated Claimant within
ten (10) days after such disclosure.

(d) Time and Location of Arbitration Hearings

All arbitration hearings shall be conducted in either (i) New York, New York; (ii)
Detroit, Michigan; (iii) Dallas, Texas; or (iv) San Francisco, California (collectively, the
“Arbitration Locations”). To the maximum extent practicable, the scheduling and location of
arbitration hearings shall give due consideration to the proximity of the Designated Claimant and
to the convenience of the parties to the Arbitration Location. Within ten (10) days of
appointment, the arbitrator(s) shall conduct a preliminary hearing pursuant to AAA Commercial
Arbitration Rule 20.

(e) Appeals of Arbitration Awards

All arbitration awards shall be final and binding. Other than the identities of the
GUC Trust and Designated Claimants, the claims register number(s) assigned to the applicable
arbitrated Designated Claims and the priority and dollar amounts of the Designated Claims as
awarded in the arbitration awards, and except as otherwise required by law or agreed upon by the
parties, all arbitration awards shall be treated as confidential. No party shall have the right to
appeal an arbitration award except pursuant to the appeal provisions of the Federal Arbitration
Act, in which case any appeal must be to the United States District Court for the Southern

District of New York. Any appeal shall be governed by the Federal Arbitration Act. The parties
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shall have ten (10) days from the date the arbitration award is served to appeal such award.
Failure to timely appeal shall result in the loss of any appeal rights. Once any appeal has
concluded or appellate rights are waived, the GUC Trust shall update the claims docket in their
chapter 11 cases accordingly and may file any notice of the liquidated amount of the Designated
Claim that they deem necessary or appropriate for such purpose.

U] Modification of the Arbitration Procedures

The arbitration procedures described herein may be modified only upon the
mutual consent of the GUC Trust and the Designated Claimant.

(9) Appointment of the Arbitrator

Within 5 five days of receiving the applicable Arbitration Notice, the AAA shall
commence the following procedures for the appointment of arbitrator(s) (the “Appointment of
Arbitrator(s) Procedures”) by concurrently sending by electronic transmission or facsimile, to
the GUC Trust and the applicable Designated Claimant, an identical list of the names of at least
eight (8) arbitrator candidates who meet the qualifications necessary for the matter.” The GUC
Trust and the applicable Designated Claimant shall have seven (7) business days from the date
this list is served to (i) strike two (2) names from the proposed list, (ii) list the remaining names
in order of preference, and (iii) return the list to the AAA. In the event that the Designated
Claim is not a Complex Designated Claim, the AAA shall appoint a single arbitrator from the
name(s) not stricken, giving consideration first to the preferences of the parties and second to
scheduling and the availability of the arbitrator. In the event that the Designated Claim is a

Complex Designated Claim, the AAA shall appoint a panel of three (3) arbitrators from the

! If, for any reason, there are more than two parties to an arbitration, AAA shall identify a number of potential
arbitrators equal to the number of parties, plus one, and the remaining selection proceedings shall otherwise govern.
Affiliated entities are considered a single party for this purpose.
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name(s) not stricken, giving consideration first to the preferences of the parties and second to the
scheduling and the availability of the arbitrators. The AAA shall appoint the arbitrator(s) in
accordance with the Appointment of Arbitrator(s) Procedures within ten (10) business days of its
receipt of the applicable Arbitration Notice.

() Pre-Hearing Matters

Unless otherwise agreed to by the parties, any pre-hearing issues, matters or
disputes (other than with respect to merits issues) shall be presented to the arbitrator(s)
telephonically (or by such other method agreed to by the arbitrator(s) and the parties) for
expeditious, final, and binding resolution. Upon a party’s request, the arbitrator(s) may order
that a substantive motion, such as a motion for summary judgment, be heard in person rather
than telephonically. Any pre-hearing issue, matter, or dispute (other than with respect to merits
issues) must be presented to the arbitrator(s) not later than fifteen (15) days prior to the
arbitration hearing so as to permit the arbitrator(s) to review and rule upon the requests by
telephonic or electronic communication at least five days prior to the arbitration hearing.

0] Discovery

Unless the Designated Claim is a Complex Designated Claim, there shall be no
interrogatories. Any requests for production of documents, electronically-stored information and
things (“Document Requests”) shall be made in writing and shall be limited to no more than
twenty (20) requests, including discrete subparts. Items requested in the Document Requests
must be produced within thirty (30) days after service of the Document Requests. All documents
from discovery shall be confidential and shall not be (i) disclosed to any person or party not
participating in the arbitration proceeding or (ii) used for any purpose other than in connection

with the arbitration proceeding, except as provided herein.
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() Pre-Arbitration Statement

Unless otherwise agreed by the parties, on or before ten (10) days prior to the
scheduled arbitration hearing, each party shall submit to the arbitrator(s) and serve on the other
party or parties by overnight mail a pre-arbitration statement not to exceed fifteen (15) pages,
excluding any attachments.

(k) Arbitration Hearing

Unless otherwise agreed by the parties and the arbitrator(s) or as provided herein,
the arbitration hearing on a Designated Claim must be held no later than ninety (90) days after
the date of appointment of the arbitrator(s). The arbitration hearing is open only to the parties
and their respective counsel, insurers (if any), and witnesses. Nonparty witnesses shall be
sequestered. No posthearing briefs may be submitted, unless the arbitrator(s) requests briefs, in
which case such briefing shall be subject to the issues, timing, and page limitations the
arbitrator(s) imposes. There shall be no reply briefs.

() Awards

The arbitrator(s) shall issue a written, reasoned opinion and award (the
“Arbitration Award”) within fourteen (14) days after the arbitration hearing. The arbitrator(s)
shall not be compensated for more than eight hours of deliberations on and preparation of the
Arbitration Award for a Designated Claim. Any Arbitration Award shall be an allowed general
unsecured nonpriority claim against the Debtor identified in the Arbitration Award (or if no
Debtor is identified in the Arbitration Award, the claim shall be deemed to be against the Debtor
identified in the Designated Claimant’s applicable proof of claim included with the service of the
Acrbitration Notice, unless otherwise ordered by the Bankruptcy Court). The Arbitration Award

may not award a priority claim or otherwise determine the priority of the claim under the
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Bankruptcy Code; provided, however, that, within thirty (30) days after the issuance of an
Avrbitration Award, the Designated Claimant may seek relief from the Bankruptcy Court to
determine that some or all of the Arbitration Award is subject to treatment as a priority claim if
the Designated Claimant’s applicable proof of claim filed as of the date of filing of the ADR
Order asserted an entitlement to such priority. Further, no portion of a claim resulting from any
Arbitration Award shall be allowed to the extent that it consists of (a) punitive damages; (b)
interest, attorneys’ fees, or other fees and costs, unless permissible under section 506(b) of the
Bankruptcy Code; (c) an award under any penalty rate or penalty provision of the type specified
in section 365(b)(2)(D) of the Bankruptcy Code; (d) amounts associated with obligations that are
subject to disallowance under section 502(b) of the Bankruptcy Code; (e) specific performance,
other compulsory injunctive relief, restrictive, restraining, or prohibitive injunctive relief or any
other form of equitable remedy; or (f) any relief not among the foregoing but otherwise
impermissible under applicable bankruptcy or nonbankruptcy law. The GUC Trust shall have
the right within thirty (30) days after the issuance of an Arbitration Awards to file a motion
seeking relief from the Bankruptcy Court to enforce the preceding sentence and obtain the
disallowance of any portion of a claim included in an Arbitration Award in violation of clauses
(@) through (f) herein. In all cases, the awarded claim shall be subject to treatment in the
Debtors’ chapter 11 cases as set forth in the Debtors’ Second Amended Joint Chapter 11 Plan, or
in such other applicable order of the Bankruptcy Court. The entry of an Arbitration Award shall
not grant the Designated Claimant any enforcement or collection rights.

D. Settlements of Designated Claims

1. Settlements Permitted at Any Stage of the ADR Procedures
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Designated Claims may be settled by the GUC Trust and a Designated Claimant
through the Offer Exchange Procedures, Mediation, or by agreement at any point during these
ADR Procedures. Nothing herein shall prevent the parties from settling any claim at any time.

2. Settlement Authority and Approvals

Nothing herein shall limit, expand, or otherwise modify the GUC Trust’s
authority to settle claims pursuant to orders of the Bankruptcy Court then in effect, including
without limitation, the Order Pursuant to 11 U.S.C. § 105(a) and Fed. R. Bankr. P. 3007 and
9019(b) authorizing the Debtors to (i) File Omnibus Claims Objections and (ii) Establish
Procedures for Settling Certain Claims, entered on October 6, 2006 [Docket No. 4180] (the
“Claims Procedures and Settlement Order”) and the Bankruptcy Court’s March 28, 2011
Findings of Fact, Conclusions of Law, and Order Pursuant to Sections 1129(b) and (b) of the
Bankruptcy Code and Rule 3020 of the Federal Rules of Bankruptcy Procedure Confirming
Debtors’ Second Amended Joint Chapter 11 Plan (ECF No. 9941) (the “Confirmation Order”)
confirming the Plan (collectively, the “Settlement Authority Orders”). Any settlements of
claims pursuant to, or in connection with, the ADR Procedures shall be approved consistent with
the terms, conditions, and limitations set forth in the applicable Settlement Authority Orders.
The GUC Trust shall be requested to seek Bankruptcy Court approval of such settlements only to
the extent that (a) such approval is required by the terms of the Settlement Authority Orders or
(b) the settlement falls outside of the authority granted in the Settlement Authority Orders and
otherwise requires Bankruptcy Court approval.

E. Failure to Resolve a Designated Claim Through ADR Procedures

1. Litigation Generally

Designated Claims not resolved through the ADR Procedures shall proceed to

litigation for resolution. Notwithstanding anything herein, the GUC Trust may terminate the
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ADR Procedures at any time prior to serving the Arbitration Notice and proceed to litigation of
the Designated Claim as set forth herein.

2. Litigation in the Bankruptcy Court

If the Designated Claim is not resolved by the ADR Procedures (an “Unresolved
Designated Claim”), subject to a Designated Claimant’s right upon completion of the ADR
Procedures for the Unresolved Designated Claim to seek to withdraw the reference for the
Unresolved Designated Claim pursuant to 28 U.S.C. 8 157(d), litigation of such Unresolved
Designated Claim shall proceed in the Bankruptcy Court by the commencement by the GUC
Trust of proceedings consistent with the terms, conditions, and limitations set forth in the Claims
Procedures Order or other applicable procedures or orders, as soon as reasonably practicable
upon completion of the ADR Procedures for the Unresolved Designated Claim, to the extent that
(a) the Bankruptcy Court has subject matter jurisdiction over the Unresolved Designated Claim
and (b) the Unresolved Designated Claim is not subject to the abstention provisions of 28 U.S.C.
§ 1334(c). Disputes over the subject matter jurisdiction of the Bankruptcy Court or the
application of abstention shall be determined by the Bankruptcy Court.

3. Litigation in Other Courts

If the Unresolved Designated Claim cannot be adjudicated in the Bankruptcy
Court as a result of abstention or because of lack of or limitations upon subject matter
jurisdiction (as determined by the Bankruptcy Court), then, subject to the terms and conditions
set forth in Section 11.E.4 below, litigation of such Unresolved Designated Claim shall proceed
(@) if the Unresolved Designated Claim was pending in a nonbankruptcy forum on the date the
Debtors commenced their respective voluntary chapter 11 cases (the “Commencement Date”),
then (i) in such nonbankruptcy forum, subject to the GUC Trust’s right to seek removal or

transfer of venue or (ii) in such other forum as determined by the Bankruptcy Court on request of
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the GUC Trust;® or (b) if the Unresolved Designated Claim was not pending in any forum on the
Commencement Date, then in the United States District Court for the Southern District of New
York or such other nonbankruptcy forum that, as applicable, (i) has personal jurisdiction over the
parties, (ii) has subject matter jurisdiction over the Unresolved Designated Claim, (iii) has in rem
jurisdiction over the property involved in the Unresolved Designated Claim (if applicable) and
(iv) is a proper venue. If necessary, any disputes regarding the applicability of this Section I1.E.3
shall be determined by the Bankruptcy Court.

4. Modification of the Automatic Stay

If litigation of an Unresolved Designated Claim in a forum other than the
Bankruptcy Court is required as set forth in Section I1.E.3 above, the ADR Order provides that
the automatic stay imposed by section 362 of the Bankruptcy Code, or the Plan Injunction
(collectively, the “Stay”), shall be modified solely to the extent necessary to permit the
liquidation of the amount of such Unresolved Designated Claim in the appropriate forum;
provided, however, that any such liquidated claim (a) shall be subject to treatment under the
Plan; and (b) shall be treated as a general unsecured nonpriority claim against the Debtor
identified in the judgment, unless otherwise determined and ordered by the Bankruptcy Court.
No later than forty-five (45) days after the Bankruptcy Court determines that the terms of Section
I1.E.3 above applies to an Unresolved Designated Claim or at such other time as agreed to by the
parties, the GUC Trust shall either (a) file a notice of such modification of the Stay (a “Notice of
Stay Modification”) with the Bankruptcy Court and serve a copy of such notice on the

Designated Claimant or (b) file a motion seeking an order governing the terms upon which the

8 The GUC Trust may elect to file a motion pursuant to 28 U.S.C.§ 157(b)(5) to remove to the United States District
Court for the Southern District of New York any Unresolved Designated Claim (along with any other unliquidated
and litigation claims asserted against the Debtors) where the underlying claim is a personal injury claim or wrongful
death claim.
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Stay will be modified (a “Stay Motion”) and serve such Stay Motion on the Designated
Claimant. The Stay shall be modified solely to the extent set forth above (a) as of the date that is
forty-five (45) days after the filing of a Notice of Stay Modification, unless the Bankruptcy Court
orders otherwise or the parties otherwise agree; or (b) as ordered by the Court in connection with
a Stay Motion. If the GUC Trust fails to file a Notice of Stay Modification or a Stay Motion for
any reason with respect to an Unresolved Designated Claim, the Stay shall remain in effect with
respect to such Unresolved Designated Claim and the Designated Claimant may seek a
determination of the Bankruptcy Court regarding whether and on what terms the Stay must be
modified to permit litigation in a nonbankruptcy forum as set forth in Section I1.E.3 above.

F. Failure to Comply with the ADR Procedures

If a Designated Claimant or the GUC Trust fails to comply with the ADR
Procedures, negotiate in good faith, or cooperate as may be necessary to effectuate the ADR
Procedures, the Bankruptcy Court may, after notice and a hearing, find such conduct to be in
violation of the ADR Order or, with respect to a Designated Claimant, an abandonment of or
failure to prosecute the Designated Claim, or both. Upon such findings, the Bankruptcy Court
may, among other things, disallow and expunge the Designated Claim, in whole or part, or grant
such other or further remedy deemed just and appropriate under the circumstances, including,

without limitation, awarding attorneys’ fees, other fees, and costs to the other party.
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ANNEX 1

UNITED STATES BANKRUPTCY COURT
SOUTHERN DISTRICT OF NEW YORK

_______________________________________________________________ X
Inre Chapter 11 Case No.
MOTORS LIQUIDATION COMPANY, et al., 09-50026 (REG)
f/k/a General Motors Corp., et al.
Debtors. (Jointly Administered)
_______________________________________________________________ X

ALTERNATIVE DISPUTE RESOLUTION NOTICE

Service Date:

Claimant(s):

Claimant(s)” Address:
Designated Claim Number(s):

Amount(s) Stated in Proof(s) of Claim:
Deadline to Respond:

By this notice (the “ADR Notice”), the Motors Liquidation Company GUC Trust
(the “GUC Trust”), as successor to Motors Liquidation Company (f/k/a General Motors
Corporation), and its affiliated debtors (collectively, the “Debtors”) designate the above-
identified claim(s) (the “Designated Claim(s)”) in the Debtors’ chapter 11 cases and submit the
Designated Claim(s) to alternative dispute resolution, pursuant to the procedures (the “ADR
Procedures”) established by the Second Amended Order Pursuant to 11 U.S.C. § 105(a) and
General Order M-390 Authorizing Implementation of Alternative Dispute Resolution
Procedures, Including Mandatory Mediation (the “ADR Order”) entered by the United States
Bankruptcy Court for the Southern District of New York (the “Bankruptcy Court”) on
__,2012. A complete copy of the ADR Procedures is enclosed for your reference.

The GUC Trust has reviewed your Designated Claim(s) and, pursuant to the ADR
Procedures, offers the amounts set forth below for allowance of your Designated Claim(s) as [a]
prepetition general unsecured nonpriority claim(s) in full satisfaction of the Designated Claim(s)
(the “Settlement Offer”).

You are required to return this ADR Notice with a Claimant’s Response (as
defined below) to the Settlement Offer by no later than the Deadline to Respond indicated above.
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In addition, to the extent your most recent proof(s) of claim [does]/[do] not: (a)
state the correct amount of your Designated Claim(s); (b) expressly identify each and every
cause of action and legal theory on which you base your Designated Claim(s); (c) include
current, correct, and complete contact information of your counsel or other representative; or (d)
provide all documents on which you rely in support of your Designated Claim(s), you hereby are
requested to provide all such information and documentation with your Claimant’s Response.

If you do not return this ADR Notice with the requested information and a
Claimant’s Response to the Settlement Offer to [the GUC Trust’s Representative] so that it is
received by the Deadline to Respond, your Designated Claim(s) will be subject to mandatory
mediation as set forth in Section 11.B of the ADR Procedures.

IN ADDITION, YOU ARE REQUIRED TO INDICATE EXPRESSLY
WHETHER YOU CONSENT TO BINDING ARBITRATION IF YOUR DESIGNATED
CLAIM(S) CANNOT BE SETTLED. PLEASE MARK THE BOX BELOW INDICATING
WHETHER YOU (i) CONSENT TO BINDING ARBITRATION OR (ii) DO NOT
CONSENT TO (AND SEEK TO OPT OUT OF) BINDING ARBITRATION. PLEASE
NOTE THAT YOUR CONSENT TO BINDING ARBITRATION CANNOT
SUBSEQUENTLY BE WITHDRAWN. IN ADDITION, ANY ATTEMPT TO OPT OUT OF
BINDING ARBITRATION IN THE RESPONSE TO THIS ADR NOTICE SHALL BE
INEFFECTIVE IF YOU PREVIOUSLY HAVE CONSENTED IN WRITING (EITHER
PREPETITION OR POSTPETITION) TO BINDING ARBITRATION AS A MEANS TO
RESOLVE YOUR CLAIM(S).

Details about the arbitration process, including the sharing of fees, are set forth in
Section 11.C of the ADR Procedures.

YOU MUST RESPOND TO THE FOLLOWING SETTLEMENT OFFER:

Settlement Offer: The GUC Trust offers you an allowed general unsecured,
nonpriority claim in the amount of $ against [Name of Debtor] in full satisfaction of
your Designated Claim(s), to be satisfied in accordance with the Debtors” Second Amended Joint
Chapter 11 Plan.

The only permitted response (the “Claimant’s Response”) to the Settlement
Offer are (a) acceptance of the Settlement Offer or (b) rejection of the Settlement Offer coupled
with a counteroffer (a “Counteroffer”). Accordingly, please select your Claimant’s Response
below:

Please indicate below if you accept or reject the GUC Trust’s Settlement Offer by
marking the appropriate box. If you reject the Settlement Offer, please make your
counteroffer where indicated.

[ 1 1/we agree to and accept the terms of the Settlement Offer.

or

[ 1 I/we reject the Settlement Offer. However, 1/we will accept, and propose as a
Counteroffer, the following allowed claim in full satisfaction of the Designated Claim(s),
to be satisfied in accordance with the Debtors” Second Amended Joint Chapter 11 Plan.




OB SIZS-ney Ddodcl 77268 FilEde@b0®42B21BnteEatc06d0as1 280932 57254EAhibivaiB Bdegrae raf
Pg32 of 92

Debtor:
Amount: $
Priority: unsecured nonpriority claim (presumed) or [_] other:*

*Note - If you choose a different priority, you must attach an explanation and any
relevant documentation.

Section 11.A.3 of the ADR procedures sets forth the restrictions on Counteroffers.
Your Counteroffer may not (a) improve the priority set forth in your most recent timely-filed
proof of claim or amended proof of claim, or (b) exceed the lesser of the Claim Amount Cap (if
applicable) or the amount set forth in your most recent timely-filed proof of claim(s) or amended
proof of claim(s). You may not amend your proof of claim solely for the purpose of proposing a
Counteroffer of a higher amount or a better priority.

Please indicate below whether you consent to binding arbitration for your Designated
Claim(s) by marking the appropriate box.

[ ] I/ WE CONSENT TO BINDING ARBITRATION.
or

[ ] I/WE DO NOT CONSENT TO BINDING ARBITRATION.

[Signature of the Designated Claimant’s Authorized
Representative]

By:

Printed Name
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ANNEX 2

UNITED STATES BANKRUPTCY COURT
SOUTHERN DISTRICT OF NEW YORK

_______________________________________________________________ X
Inre Chapter 11 Case No.
MOTORS LIQUIDATION COMPANY, et al., 09-50026 (REG)
f/k/a General Motors Corp., et al.
Debtors. (Jointly Administered)
_______________________________________________________________ X

NOTICE OF NONBINDING MEDIATION

Service Date:

Claimant(s):

Claimant(s)” Address:
Designated Claim Number(s):

Amount(s) Stated in Proof(s) of Claim:
Mediation Location:

By this Mediation Notice, the Motors Liquidation Company GUC Trust (the
“GUC Trust”), as successor to Motors Liquidation Company (f/k/a General Motors
Corporation), and its affiliated debtors (collectively, the “Debtors™) submit the above-identified
claim(s) (the “Designated Claim(s)”) in the Debtors’ chapter 11 cases to mediation, pursuant to
the procedures (the “ADR Procedures”) established by the Second Amended Order Pursuant to
11 U.S.C. § 105(a) and General Order M-390 Authorizing Implementation of Alternative
Dispute Resolution Procedures, Including Mandatory Mediation (the “ADR Order”) entered by
the United States Bankruptcy Court for the Southern District of New York (the “Bankruptcy
Court”) on ___,2012. The GUC Trust has been unable to resolve your Designated
Claim(s) on a consensual basis with you through the Offer Exchange Procedures of the ADR
Procedures, or the Offer Exchange Procedures otherwise were terminated as to your Designated
Claim(s) as provided for in the ADR Procedures.

As provided for in the ADR Procedures, mediation shall be conducted in the
Mediation Location set forth above, unless the parties agree to a different location. As further
provided in the ADR Procedures, you have ten (10) days to choose one of the individuals
identified on the list of mediators enclosed with this Mediation Notice to conduct the mediation.
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A complete copy of the ADR Procedures is enclosed for your reference. Please
refer to Section 11.B. of the ADR Procedures, concerning mediation.

[Signature of the GUC Trust’s Authorized Person]
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ANNEX 3

UNITED STATES BANKRUPTCY COURT
SOUTHERN DISTRICT OF NEW YORK

_______________________________________________________________ X
Inre Chapter 11 Case No.
MOTORS LIQUIDATION COMPANY, et al., 09-50026 (REG)
f/k/a General Motors Corp., et al.
Debtors. (Jointly Administered)
_______________________________________________________________ X

NOTICE OF NONBINDING MEDIATION

Service Date:

Claimant(s):

Claimant(s)” Address:

Lower Tier Claim Number(s):

Amount(s) Stated in Proof(s) of Claim:
Lower Tier Mediation Location:

By this Mediation Notice, the Motors Liquidation Company GUC Trust (the
“GUC Trust”), as successor to Motors Liquidation Company (f/k/a General Motors
Corporation), and its affiliated debtors (collectively, the “Debtors™) submit the above-identified
claim(s) (the “Designated Claim(s)”) in the Debtors’ chapter 11 cases to mediation, pursuant to
the procedures (the “ADR Procedures”) established by the Second Amended Order Pursuant to
11 U.S.C. § 105(a) and General Order M-390 Authorizing Implementation of Alternative
Dispute Resolution Procedures, Including Mandatory Mediation (the “ADR Order”) entered by
the United States Bankruptcy Court for the Southern District of New York (the “Bankruptcy
Court”) on ___,2012. The GUC Trust has been unable to resolve your Designated
Claim(s) on a consensual basis with you through the Offer Exchange Procedures of the ADR
Procedures, or the Offer Exchange Procedures otherwise were terminated as to your Designated
Claim(s) as provided for in the ADR Procedures.

As provided for in the ADR Procedures, mediation shall be conducted in the
Lower Tier Mediation Location set forth above, unless the parties agree to a different location.
As further provided in the ADR Procedures, the GUC Trust shall choose one of the individuals
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identified on the list of mediators enclosed with this Mediation Notice to conduct the mediation,
and the mediator’s fees shall be borne by the GUC Trust.

A complete copy of the ADR Procedures is enclosed for your reference. Please
refer to Section 11.B. of the ADR Procedures, concerning mediation.

[Signature of the GUC Trust’s Authorized Person]
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ANNEX 4

UNITED STATES BANKRUPTCY COURT
SOUTHERN DISTRICT OF NEW YORK

_______________________________________________________________ X
Inre Chapter 11 Case No.
MOTORS LIQUIDATION COMPANY, et al., 09-50026 (REG)
f/k/a General Motors Corp., et al.
Debtors. (Jointly Administered)
_______________________________________________________________ X

NOTICE OF BINDING ARBITRATION

Service Date:

Claimant(s):

Claimant(s)” Address:

Designated Claim Number(s):
Amount(s) Stated in Proof(s) of Claim:
Arbitration Location:

By this Arbitration Notice, the Motors Liquidation Company GUC Trust (the
“GUC Trust”), as successor to Motors Liquidation Company (f/k/a General Motors
Corporation), and its affiliated debtors (collectively, the “Debtors™) submit the above-identified
claim(s) (the “Designated Claim(s)”) in the Debtors’ chapter 11 cases to binding arbitration,
pursuant to the procedures (the “ADR Procedures”) established by the Second Amended Order
Pursuant to 11 U.S.C. 8 105(a) and General Order M-390 Authorizing Implementation of
Alternative Dispute Resolution Procedures, Including Mandatory Mediation (the “ADR Order”)
entered by the United States Bankruptcy Court for the Southern District of New York (the
“Bankruptcy Court”) on _,2012. The GUC Trust has been unable to resolve your
Designated Claim(s) on a consensual basis with you through the Offer Exchange Procedures of
the ADR Procedures and or through binding mediation.

PLEASE NOTE THAT YOU HAVE CONSENTED (OR ARE DEEMED TO
HAVE CONSENTED) TO BINDING ARBITRATION. THEREFORE, YOUR DESIGNATED
CLAIM(S) WILL PROCEED TO BINDING ARBITRATION, PURSUANT TO THE ADR
PROCEDURES.

As provided for in the ADR Procedures, an arbitrator will be appointed through
the American Arbitration Association (“AAA”). The ADR Procedures require you and the GUC
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Trust to share the administrative fees and costs of arbitration charged by the AAA and the
arbitrator.

A complete copy of the ADR Procedures is enclosed for your reference. Please
refer to Section 11.C. of the ADR Procedures, concerning binding arbitration.

[Signature of the GUC Trust’s Authorized Person]
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Exhibit B
Schedule of Mediators
Pallas Texas
Name Experience
Burdin, Mary Personal injury, products liability

Damuth, Brenda J.

Personal injury, products liability

Grissom, Jerry

Class actions, intellectual property, personal injury, products
liability

Hale, Earl F.

Complex business disputes

Lopez, Hon. Carlos G.

Personal injury, products liability

Martin, Hon. Harlan

Complex business disputes, intellectual property, personal
injury, products liability

Nolland, Christopher

Complex business disputes, class actions

Parker, Walter E. “Rip”

Intellectual property, personal injury, products liability,
complex disputes

Pryor, Will

Personal injury, products liability, complex business disputes

Rubenstein, Kenneth J.

Personal injury, products liability, complex business disputes

Stoddard, Ross

Personal injury, products liability, complex business disputes

Young, James

Class actions, complex business disputes, insurance disputes,
personal injury

New York, New York

Name

Experience

Carling, Francis

Products liability, personal injury

Cyganowski, Melanie

Complex business disputes

Ellerin, Hon. Betty

Environmental, complex business disputes, products liability,
personal injury, class actions

Farber, Eugene I.

Environmental, products liability

Feerick, Kevin

Complex business disputes, products liability

Gafni, Abraham J.

Complex business disputes, products liability, personal injury

Holtzman, Eric H.

Products liability, environmental

Hyman, Ms. Chris Stern

Insurance disputes

Leber, Bernice K.

Complex business disputes

Levin, Jack P.

Class actions, breach of warranty claims, products liability

McAllister, Michael T.

Personal injury, products liability

McLaughlin, Hon. Joseph
T

Complex business disputes, class actions

Ricchiuti, Joseph F.

Complex business disputes, products liability, personal injury,
class actions

Silbermann, Hon.
Jacqueline W.

Complex business disputes, products liability, personal injury,
class actions

Woodin, Peter H.

Complex business disputes, environmental, products liability,
personal injury, class actions
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Name

Experience

Connor, Laurence D.

Complex business disputes

Harrison, Michael G.

Personal injury

Kaufman, Richard C.

Personal injury

Muth, Jon R.

Complex business disputes, class actions

Pappas, Edward H.

Complex business disputes, products liability

San Francisco, California

Name

Experience

Cahill, Hon. William J.

Complex business disputes, products liability, personal injury,
class actions

Denver, Thomas

Products liability, personal injury

Infante, Hon. Edward A.

Complex business disputes

Komar, Hon. Jack

Products liability class actions, mass torts

Lynch, Hon. Eugene F.

Complex business disputes

McLean, William

Complex business disputes, products liability, personal injury

McPharlin, Linda Hendrix

Complex business disputes

Needham, Craig

Products liability, personal injury

Williams, John R. (Jack)

Products liability, personal injury

Wulff, Randall W.

Complex business disputes, products liability, class actions

Chicago, lllinois

Name

Experience

Anderson, Hon. Wayne R.

Complex business disputes, personal injury, products liability,
class actions, mass torts

Cohn, Lynn

Personal injury, products liability, class actions

DiVito, Hon. Gino

Complex business disputes, products liability, personal injury

Dutenhaver, Katheryn M.

Complex business disputes, products liability, personal injury

Ginn, Bradley R.

Complex business disputes, products liability, personal injury

Neville, Hon. Richard E.

Complex business disputes, personal injury, products liability

Nudelman, Hon. Stuart A.

Complex business disputes, personal injury, products liability

Sullivan, Hon. James E.

Complex business disputes, personal injury, products liability,
class actions
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EXHIBIT B

The Thacker Claim
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TORM B10 (Official Form 10) {10/05)
United States Bankruptcy Court Southern District of New York PROOF OF CLAIM
Name of Debtor Case Number
Motors Liquidation Company (f/k/a General Motors Cor| 09-50026

NOTE This form should net be used to make a claim for an administrative expense ansing after the commencement of the
case A “request” for payment of an administrative expanse may be filed pursuantto 11U S C § 503

Name of Creditor (The person or other entity b whom the debtor owes | T Check box if you are aware that
money ar property) anyone else has filed a proof of
claim refating to your claim

Roger L Thacker, Roger L Sanders, Thomas J Hanson ::s&;‘;sy of statament giving

Name and address where notices should be sent Q Check box if you have never

Helmer, Martins, Rice & Popham Co ,LP A received any notices from the
600 Vine St , Suite 2704 bankruptcy court in this casse
Cincinnali, Ohio 45202 FILED -2710%

MOTORS LIQUIDATION COMPANY| @ Check box if the addrass drifers

from the address on the
F/K/A GENERAL MOTORS CORP envelope sent to you by the

Telaphone number 513-421-2400 SDNY # 09-50026 (REG) court This space Is for Court Use Only
Last four digits of account or other number by which craditoridentifies | Check here o
debtor fthis cl rapaces sly fled claim, dated
fhisclam oo 4e a praviously .
1 Basis for Claim O Retirae banefits as definedin 11U SC § 1114(a)
Goods sold O Wages, salanes, and compansation (Fill out below)

O Services performed

0 Money loaned Last four digits of your SS#

d Personal injury/wrongful death Unpaid compensation for services parformed

0 Taxes

¢ omer_See attached from ) GEI)
2 Date debt was incurred 1986 - 1993 3 if court Judgment, date obtained

4 Classificatlon of Claim Chack the appropniate box or boxes that best descnbe your claim and state the
See reverse side for important explanations

amount of the claim at the time case filad

Unsecured Nonpriority Claim $_50,000,000 00 Secured Claim

# Chack this box If a) there 1s no collateral or lien secunng your O Check this box if your claim 1s secured by collateral {including a nght of
claim, ar b) your claim exceeds the value of the property securnng seloff)
it, or if ¢} none or only part of your claim 1s entitled to prionty Brief Dascription of Collateral

Unsecured Priority Clalm Value of Collateral  §

0 Real Estate O Motor Vehicle Q Other

0 Chack thus box if you have an unsecured priorty claim, all or part of
which 1s entitied to prionty

Amount entitfed to pnonty § n secured claim, f any §

Amount of arrearage and other chargas at time case filed included

Specify the pnonty of the claim

QO Domastic support obhgations under 11 U S C § 507(a)}{1){A) or o
(a}(1)(B)

Q) Woages, salanes, or commissions {up o $10,000),* earned within
180 days before filing of the bankruptcy petiten or cassation of the
debtor's business, whichever s earier - 11 U S C § 507(a)(4)

Q Contnbutions to an employee benefit plan - 11U S C § 507{a)(5)

Up to $2,225" of deposits toward purchase, lease, or rental of property or
services for persenal, family, or household use - 11 U S C § 507(a)(7)

O Taxes or penalties owed to governmantal units - 11 U S C § 507(a){B}

O Other - Specify applicatle paragraph of 11 U S C § 507{a){___ )

*Amounts are subject to adjusiment on 4/107 and every 3 years thereafter with
respec! to cases commenced on or after the date of aqusiment

§ Total Amount of Claim at Time Case Filed $ 50,000,000 Q0

ettt S St .

50.000,000 00

{unsecured) (secured)
O Check this box If claim mcludaes interest or other ¢charges in addition to the pnncipal amount of the claim
additional charges

{prionty) (Total)
Attach itemized statement of all interest or

6 Credits. The amount of all payments on this claim has been credited and deducted for the
purpose of making this proof of claim

7 Supporting Documents  Attach copres of supporting documents, such as promissory

notes, purchase orders, Invoices, itemized statements of running accounts, contracts, court

Judgments, mortgages, sacunty agreements, and evidence of perfection of len DO NOT

SEND ORIGINAL DOCUMENTS f the documents are not available, explain  If the

documents are voluminous, attach a summary

Date-Stamped Copy To receive an acknowledgment of the filing of your claim, enclose a

stamped, self-addressedgenvelope and copy of this prgof of clam
Date Sign ;

11-12-09

This Space Is for Court Use Only
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Basis for Claim

Creditors Roger L Thacker, Roger L. Sanders, and Thomas J. Hanson have a contingent,
unhquidated claim as qu: tam Relators 1n a False Claims Act case for damages and civil penalties
for defective generator sets installed in Arleigh Burke class destroyers, United States ex rel
Sanders v Allison Engine Company, C-1-95-970, currently pending in the Southern District of
Ohio. Relators also have claims for attorneys fees and costs pursuant to the False Claims Act
fee-shifting provision
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Terms nama{sandors and allison onglna) (Edi Search | Suggest Terms for My Search)

‘:]FSetsct for FOCUS™ or Deltvery
1285 Ct 2123, *, 170L Ed 2d 1030, **,
2008 U S LEXIS 4704, ***, 76 US L W 4387
ALLISON ENGINE COMPANY, INC , et al , Petiticners v UNITED STATES ex rel ROGER L SANDERS and ROGER L THACKER
No 07-214
SUPREME COURT OF THE UNITED STATES
1285 Ct 2123, 170L £d 2d 1030, 2008 U S LEXIS 4704, 76 US LW 4387, 37 ALR Fed 2d 773, 21 Fla L Weekly Fed S 300

February 26, 2008, Argued
June 9, 2008, Decided

NOTICE:

The LEXIS paginaticn of this document 1s subject te change pending release of the final published versien

PRIOR HISTORY {*#*¥1]

ON WRIT OF CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR THE SIXTH CIRCUIT
gl € o A1 184 X 1| - & x 2B, L 1 .

a

DISPOSITION: The Court vacated the judgment and remanded the case for further proceedings consistent with the opinion
Unanimous decision

CASE SUMMARY

PROCEDURAL POSTURE: Petitioner subcontracters sought certiorarl raview of a judgment from the United States Court of
Appeals for the Sixth Circuit which reversed the district court's grant of judgment as a matter of law in favor of petitioners in
respandent former employees' qui tam action seeking to recover damages from petitioners under 31 U.8.C.S, § 372%(a}(2) and
(8} 3] of the False Claims Act (FCA), 31 U.5.C.S. § 3729

OVERVIEW: In the district court, respondents introduced evidence that petiboners issued certificates of conformance falsely
stating that their work was completed in compliance with U § Navy specifications for generator sets needed in the constructien of
tNavy guided missile destroyers and that petitioners presented invelces for payment to the prime contractor shipyards
Respondents, however, did not introduce the invoices that the shipyards submitted to the Navy The district court found
respondents' evidence legally insufficent under the FCA, but the Sixth Circuit held that claims under 31 U.S.C.S, § 3729(a)(2), (3)
did not require proof of an intent to cause a false claim to be pald by the Government, instead, proof of an intent to cause such a
claim to be pald by a private entity using Government funds was sufficient Contrary to the Sixth Circuit, the Court held that under
§.3729{a){2) respondents were required to prove that petitioners intended that the false statement be material to the
Government's decision to pay or approve the false clalm Similarly, under § 3729(2)(3) respondents were required to show that
petitianers agreed to make use of the false statement to achieve this end

OUTCOME The Court vacated the judgment and remanded the case far further proceedings consistent with the opinson
Unanimous decision

CORE TERMS: false statement, false claims, fraudulent claim, claim paid, fraudulent, shipyards, defraud, private entity, intend,
conspirators, knowingly, reciplent, invoices, subcontracted, destroyer, require proof, specifications, subcontractor, contractor,
asserting, intent to cause, used to pay, consplres, approve, grantee, usage, build, matter of law, funds to pay, prime contractor

LEXISNEXIS® HEADNOTES S Hide
Labor & Emplovment Law > Emplover Liablliky > False Claims Act > Burdens of Proof o
Labar & Employment Law > Exaolgyer Liabillty > False Claims Act > Coverage & Oefinitions > Qul Tam Actlans %
HN1& Tt js insufficlent for a plaintiff asserting a claim under 31 L.5.C.5. § 3729{a%(2) of the False Claims Act, 31 1.S.CS5 &
3729, to show merely that the false statement's use resulted in obtaining or getting payment or approval of the claim or
that government money was used to pay the false or fraudulent ¢clalm Instead, a plaintff asserting a claim under 31
WS .CS, §3729(a)(2) must prove that the defendant intended that the false record or statemnent be material to the
government's decision to pay or approve the false clalm Similarly, a plaintiff asserting a clalm under 31 U.S,C.5. § 3729
{a}(3) must show that the conspiratars agreed to make use of the false record or statement to achieve this
end More Like This Headnote | Shepardize, Restrict By Headrote

Goverments > Leqislation > Lterpietation %
HN2 % To determine the meaning of a statute, the court starts with the language of the statute Morg |ike This Headnote

https.//www.lexis com/research/retrieve?cc=&pushme=1&tmpFBSel=all&totaldocs=&ta . 11/12/2009
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> Emplover Liability > Ealse Claims AG > Coverags B Definitians > General Overview
MN35 3145 C5 §3729(a){2) of the False Claims Act {FCA), 31 LU.S.C.S, § 3729, impases cvil habllity on any person wha
knowingly makes, uses, or causes to be made or used, a false record or statement to get a false or fraudulent claim paid
or approved by the Government Under 31 U.5.C.S, § 3729(a)(2), the defendant must make the false record or stateament
"to get" a false or fraudulent claim "paid or approved by the Government " "To get” denoctes purpose, and thus a person
must have the purpose of getting a faise ar fraudulent claim paid or approved by the Government in order to be liable
under 31.4,5.C.5. B 3729(al(2) Additionally, getting a false or fraudulent claim "pald by the Government" is not the same
as getting a false or fraudulent claim paid using government funds Under 31 U.5.C.5. § 3729(a)(2), a defendant must
intend that the Government itself pay the claim Ehminating this element of intent would expand the FCA well beyond its
intended role of combating fraud against the Government  More Like This Headngte | Shepardize, Restrict By Headnote

Labor & Employment Law > Emplover Liabjlity > False Claims Act > Coveraqe & Definitions > ﬁanﬂmLQxﬁmLentn

HN4 ¢ Under the definition of the term "claim® in 31 U,S.C S, § 3729{(c) of the False Claims Act, 31 U.S.C.5, § 3729, a request
for money or property neec not be made dlrectly to the Government in order to constitute a claim Instead, a clalm may
inciude a request or demand that 1s made to a contractor, grantee, or other recipient if the United States Government
provides any portion of the money or property which is requested or demanded, or if the Government will reimburse such
contractor, grantee, or other recipient for any portion of the money or property which I1s requested or demanded 31
WLS.C.5.8.3729(¢c) This definition of the word "claim" does not alter the meaning of the phrase "by the Government” i
3LUSCS B3729(a)(2) Under 31L.U.S.C.S. & 3729(c)'s definition of "claim,” a request or demand may constitute a claim
even If the request Is not made directly to the Government, but under 31 U S.C.S, § 3729(a}(2} it Is still necessary for the
defendant to intend that a claim be "paid by the Government" and not by another entity  Mora Like Thig Headnote |
Shepardizg, Restrict By Headnote

Governments > Lewslation > lnterpretation =
Labor & Emuloyment Law > Ernplover Liability > Ealse Claims Act > Burdeng of Progf p
Labor & Emglovment Law > Emplover Liablity > False Claims Act > Coverage & Definitions > Qus Tam Actions *&v
HNS S While 31 1,5,.C.5 § 3729{a)(1)} of the False Claims Act, 31 L),S C.5 § 3729, requires a plaintiff to prove that the
defendant presented a false or fraudulent claim te the Government, the concept of presantment I1s not mentioned in 31
U.S5,.C S §3729(a)(2) The inclusion of an express presentment requirement in 31 U.S.C.S. & 3729(a){1), combined with
the absence of anything similar in & 3729(a}2), suggests that Congress did not intend to include a presentment
requirement in § 3729(a)(2) When Congress includes particular language 1n one section of a statute but omits «tn
another sectlon of the same Act, It 1s generally presumed that Congress acts intentlonally and purposely in the disparate
inclusion or exclusion  More Like This Headnote | Shepardize, Restrict By Headnote

Labor & Employment Law > Emplover Liability > False Claims Act > Burdens gf Proof !
Labor & Emolovient Law > Emelover Liaility > False Ciaims Act > Coverage & Defiations > Qui Tam Actians *+
MNE$ \What 31 U S.C.S § 3729(a}(2) of the False Claims Act, 31 U.§ €.G. § 3729, demands is not proof that the defendant

caused a false record or statement to be presented or submitted to the Government but that the defendant made a false
record or statement for the purpose of getting a false or fraudulent claim paid or approved by the Government Therefore,
a subcontractor violates 31 U.S.C.S. & 3729{a)(2) if the subcontractor submits a false statement to the prime contractor
intending for the statement to be used oy the prime contractor to get the Government to pay its claim If a subcontractor
or anather defendant makes a false statement to a private entity and does not Intend the Government to rely on that false
statement as a cendition of payment, the statement 1s not made with the purpose of Inducing payment of a false claim "by
the Government " In such a situation, the direct link between the false statement and the Gavernment's decision to pay or
approve a false clalm s too attenuated to establish liability  mMpre Like This Headnote | Shepardize, Restrict By Headpote

Labor & Empioyment Law > Emplover Liabillty > False Claims Act > Cpverage & Definitions > Qui Tam Actions o
HNZ % Recognizing a cause of action under the False Claims Act (FCA), 31 U.S.C.5, § 3729, for fraud directed at private entities
would threaten to transform the FCA Into an all-purpose antifraud statute The United States Supreme Court's reading of
31.0.5.C.5.68.3729(23(2), based on the language of the statute, gives effect to Congress's efforts to protect the
Government from loss due to fraud but also ensures that a defendant i1s not answerable far anything beyond the natural,
ordinary and reasonable consequences of his conduct More Like This Headnote | Shepardize, Restrict By Headnote

kbor B Emalovment taw > Emalover Labilty > Ealse Claims Act > Burdens of Proof &
Labor & Emplovmen Law > Emplover Lability > False Claims Act > Coverage & Definitions > Qul Tam Actions
HN8% 31 1U.S.C.S, § 3729(a)(3) of the False Claims Act, 31 U.5.C.8. § 3729, makes llable any person who conspires to defraud

the Government by getting a false or fraudulent claim allowed or paid Under 31 U.S.C.5. & 3729(a){3), it Is not enough
far a plaintiff to show that the alleged conspirators agreed upan a fraud scheme that had the effect of causing a private
entity to make payments using maney obtained from the Government Instead, it must be shown that the censplrators
intended "to defraud the Government " Where the conduct that the conspirators are alleged to have agreed upon invelved
the making of a false racord or statement, it must be shown that the consplrators had the purpose of "getting” the false
record or statement to bring about the Government's payment of a false or fraudulent claim It Is not necessary to show
that the conspirators Intended the false record or statement to be presented directly to the Government, but it must be
established that they agreed that the false record or statement would have a materlal effect on the Government's decision
to pay the false or fraudulent claim More Like This Headnote | Shepardize. Restrict By Headnote

LAWYERS' EDITION DISPLAY =S Hide

DECISION

[**1030] False Claims Act plaintiff held reguired to show (1) under 31 U.S.C.S, § 3729{a)(2), that defendant intended that false
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record or statement be matenal to Federal Government's decision te pay or approve false claim, and {(2) under 31 U.5.C.S § 3729
(a)(3), that conspirators agreed to make use of false record or statement to achieve this end

SUMMARY

Procedural posture: Petitioner subcontractors sought certiorar: review of a judgment from the United States Ceourt of Appeals for
the Sixth Circuit which reversed the district court's grant of judgment as a matter of law 1n favor of petitioners in respondent
former employees' qui tam action seeking to recover damages from petitioners under 31 U,.5,C.S. & 3729(a)(2) and (a)(3) of the
False Claims Act (FCA), 31 0. 5.C.5, § 3729

Overview In the district court, respondents introduced evidence that petitioners issued certificates of conformance falsely stating
that their wark was completed In compliance with U S Navy specifications for generator sets needed in the construction of Navy
guided missile destroyers and that petitioners presented tnvoices for payment to the prime contracter shipyards Respondents,
hawever, did not introduce the Invoices that the shipyards submitted to the Navy The district court found respondents' evidence
legally insufficient under the FCA, but the Sixth Circuit held that claims under 31 U.S.C.S § 3729(a)(2), [3) did not require proof
of an intent to cause a false claim to be paid by the Government, instead, proof of an Intent to cause such a claim to be paid by a
private entity using Government funds was sufficient Contrary to the Sixth Circuit, the Court held that under § 3729(a}(2)
respondents were required to prove that petitioners intended that the false statement be material to the Government's deciston to
pay or approve the false claim [**1031] Similarly, under §_3729{a){3) respondents were required to show that petitioners
agreed to make use of the false statement to achieve this end

Outcome The Court vacated the judgment and remanded the case for further proceedings conslistent with the opinien
Unanimous decision

LAWYERS' EDITION HEADNOTES
[**LEdHN1]

CLAIMS 8101 CONSPIRACY 810
FALSE CLAIMS ACT -- REQUIRED SHOWING

Headnote LEAHN(II 411

It 15 insufficient for a plaintiff asserting a claim under 3L U.5.C.S, § 3729(a)(2) of the False Claims Act, 31 U.5.C.5, § 3720, to

show merely that the false statement's use resulted in cbtaining or getting payment or approval of the claim or that government
money was used to pay the false or fraudulent claim Instead, a plaintff asserting a clalm under 31 U.S,.C.S, § 3729(a)}(2) must
prove that the defendant intended that the false record or statement be materiat to the government's decision to pay or approve
the false claim Similarly, a plaintiff asserting a claim under 31 U.5.C.S, § 37209(a)(3) must show that the conspirators agreed to
make use of the false record or statement to achleve this end

[**LEdHN2]

STATUTES 8164

LANGUAGE

Headnote LFAHN(21 421

To determine the meaning of a statute, the court starts with the language of the statute
[**LEdHN3]

CLAIMS 8101

FALSE CLAIMS ACT -- CIVIL LIABILITY

Headnote tFIHRII4]3]

WS CS. 6 3729(a)(2) of the False Claims Act {FCA), 31 U.5.C, 5. .§ 3729, :/mposes civil liability on any person who knowingly
makes, uses, or causes to be made or used, a false record or statement to get a false or fraudulent clalm pald or approved by the
Government Under 31 U.5.C S, § 3729(a)(2), the defendant must make the false record or statement "to get" a false or
fraudulent claim "paid or approved by the Government " "To get" denotes purpose, and thus a person must have the purpose of
getting a false or fraudulent claim pald or approved by the Governmant in order to be liable under

Additionally, getting a false or fraudulent clalm *paid by the Government" is not the same as getting a false or fraudulent claim
paid using government funds Under 3L U,SC S § 3729(a)(2), a defendant must intend that the Government itself pay the claim
ElimInating this element of intent would expand the FCA well beyond its Intended rote of combating fraud against the Government

[**LEdHN4]
CLAIMS §101

FALSE CLAIMS ACT -- CLAIM -- PAYMENT
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Headnate ©E0HN(4) % 4]

Under the defimtion of the term "clam”" N 31 US CS § 3729(c) of the False Claims Act, 31 U S C.S5 § 3725, a request for money
or property need not be made diréctly to the Government in order to constitute a claim Instead, a claim may include a request or
demand that 1s made to a cantractor, grantee, or other recipient if the United States Government provides any portien of the
money or property which 1s requested or demanded, or if the Government will resmburse such contractor, grantee, or other
recipient for any portion of the maney or property which 1s requested [**1032] or demanded 31 U.S.C.S, § 3729(¢) This
definition of the word "claim" does not alter the meaning of the phrase "by the Goevernment” in 31 U.S.C.S, § 3729(a)(2) Under
31 US.CS. § 3729(c)Y's definition of "claim," a request or demand may constitute a claim even If the request 1s not made directly
to the Government, but under 31 |J.S.C.S, § 3729(a}(2] it 1s still necessary for the defendant to Intend that a claim be "pad by the
Government" and not by another entity

[**LEdHNS]

CLAIMS 8101

FALSE CLAIMS ACT -- PRESENTMENT
Headnote LEdHN(5) /5]

While 31.U.5.C S, § 3729(a)(1) of the False Claims Act, 31 U.5.C.5, § 3729, requires a plaintiff to prove that the defendant
presented a false or fraudulent claim to the Government, the concept of presentment is not mentioned in 31 U.5.C.S. § 3729(a)

{Z2) The inclusion of an express presentment requirement in 31 U.5 C.S, § 3729(a%1), combined with the absence of anything
simitar in §.3729(g){2), suggests that Congress did not intend to include a presentment requirement in § 3729(a)2) When

Congress includes particular language n one section of a statute but omlts it in another section of the same Act, it 15 generally
presumed that Congress acts intentignaliy and purpasely in the disparate Inclusien or exclusion

[**LEdHNG]

CLAIMS §101
FALSE CLAIMS ACT -- RECORD OR STATEMENT

Headnote SEaRN(S) %16

What 31 1,5,6.8. 8 3729(a)(2) of the False Claims Act, 31 U,5.C.5. § 3729, demands is not proof that the defendant caused a
false record or statement to be presented or submitted to the Gavernment but that the defendant made a false record or
staternent for the purpose of getting a false or fraudulent claim pald or approved by the Government Therefore, a subcontractor
vialates 31 U.3.C.5. § 3729(a)(2} if the subcontractor submits a false statement to the prime contractor intending for the
statement to be used by the prime contractor to get the Government to pay its claim If a subcontractor or another defendant
makes a false statement to a private entity and does not Intend the Government to rely on that false statement as a condition of
payment, the statement 15 not made with the purpose of inducing payment of a false claim "by the Government " In such a
situation, the direct ink between the false statement and the Government's decision to pay or approve a false claim is too
attenuated to establish liability

[**LEdHN7]

CLAIMS 8101
FALSE CLAIMS ACT -- COVERAGE

Headnote LEHN(ZI%[7]

Recognizing a cause of action under the False Claims Act (FCA), 31 U,S.C.S, § 3729, for fraud directed at private entities would
threaten to transform the FCA into an all-purpose antifraud statute The United States Supreme Court's reading of 31 U.S5.C.S. &
3729(a)(2], based on the janguage of the statute, gwves effect to Congress's efforts to protect the Government from loss due to
fraud but also ensures that a defendant Is not answerable for anything beyend the natural, ordinary and reascnable consequences
of his conduct

[**LEdHN8]

SONSPIRACY 810
FALSE CLAIMS ACT -- REQUIRED SHOWING

Headnote LE@HN{B) e g

31U.5.C.5 6 3729(a)(3) of the False Claims Act, 31 1U.5.G.5. § 3729, makes [lable any person who conspires to defraud the
Government by getting a false or fraudulent claim allowed or paid Under 31 .5.C.S, § 3729(a)3), it is not enough for a

[**1033] plaintiff to show that the alleged consplrators agreed upan a fraud scheme that had the effect of causing a private
entity to make payments using money cbtained from the Government Instead, it must be shown that the conspirators intended
"to defraud the Government " Whera tha conduct that the conspirators are alleged to have agreed upon involved the making of a
false record ar statement, it must be shown that tha conspirators had the purpose of "getting" the false record or statement to
bring about the Government's payment of a false or fraudulent claim It is not necessary to show that the conspiraters intended
the false record or statement to be presented directly to the Government, but it must be established that they agreed that the
false record or statement would have a materlal effect on the Government's decision to pay the false or fraudulent claim
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SYLLABUS

The Navy contracted with two shipyards te build destroyers, each of which needed generator sets (Gen-Sets) for electricel power The
shipyards subcontracted with petitioner Allison Enqine Company, »Inc {Allison [**1034] Engine), to build Gen-Sets, Allison Engme
subcontracted with petitioner General Tool Company (GTC) to assemble them, and GTC subcontracted with petitioner Southern Ohio
Fabricators, Inc (SOFCO), to manufacture Gen-Set bases and enclosures The subcontracts required that each Gen-Set be
accompanied by a certificate of conformance (CQOC) certifying that the unit was manufactured according to Navy specifications AlY of
the funds paid under the contracts ultimately came from the U S Treasury

Fermer GTC employees Sanders and Thacker (hereinafter respondents) brought this qui tam suit seeking to recover damages from
petitioners under the False Claims Act (FCA), which, inter alia, imposes cvil habiity on any person who knowingly uses a "false

statement to get a false or fraudulent ciaim pald or approved by the Gavernment,” 31 U $.C. § 3729(a}2), or who "conspires
[***2] to defraud the Government by getting a false or fraudulent claim allowed ar paid,” & 3729(a){3) At tral, respondents

introduced evidence that petitioners had tssued COCs falsely stating that their work was completed in compliance with Navy
specifications and that they had presented Invoices for payment to the shipyards They did not, however, introduce the invoices the
shipyards submitted to the Navy The District Court granted petittoners judgment as a matter of law, concluding that, absent proof
that false claims were presented to the Government, respondents' evidence was legally insufficient under the FCA The Sixth Circuit
reversed In relevant part, holding, ameng other things, that respendents' §§ 3729(a)(2) and {3) claims did not require proof of an
intent to cause a false claim to be paid by the Government, proof of an intent to cause such a claim to be pald by a private entity
using Gavernment funds was sufficient

Held

1 It is insufficient for a plaintiff asserting a §.3729(a)(2) claim to show merely that the false statement's use resulted In payment or
approval of the claim or that Government maney was used to pay the false or fraudulent claim Instead, such a plaintiff [***3] must
prove that the defendant intended that the false statement be materal to the Government's decision to pay or approve the false
clam Pp 5-8

(a) The Sixth Circuit's interpretation of § 3729(a)(2) impermissibly deviates from the statute's language, which requires the
defendant to make a false statement "to get” a false or fraudulent claim "paid ot approved by the Government " Because "to get"
denotes purpose, a person must have the purpose of getting a false or fraudulent claim "paid or approved by the Government” In
order te be hable Moreover, getting such a claim "paid by the Government” 15 not the same as getting it paid using "government
funds " Under § 3729(a)(2), a defendant must Intend for the Government itself to pay the claim Elminating this element of intent
would expand the FCA well beyend its intended role of combating "fraud against the Government " Ramwater v, United States, 356
U,5. 590,592, 78 5, Ct, 946, 2 |, Ed, 2d 996 Pp 5-6

(b) The Gevernment's contention that "paid by the Government" does not mean literal Government payment Is unpersuasive The
assertion that 1t is customary to say that the Government pays a bill when a recipient of Government funds uses those funds

[***4] to pay involves a collogual usage of the phrase "paid by" [**1035] that is not customarily employed in statutory drafting,
where precision Is important and expected Section 3722(c¢)’s defirmtion of "claim" does not support the Government's argument The
definition aillows a request to be a "claim” even If It Is not made directly to the Government, but, under § 3729(a}(2), 1t is necessary
that the defendant intend that a claim be "paid by the Government," not by another entity Pp 6-7

(<) This does not mean, however, that § 3729(a)(2) requires proof that a defendant's false statement was submitted to the
Government Because the section requires only that the defendant make the false statement for the purpose of getting "a false or
fraudulent claim paid or approved by the Government,” a subcontractor violates § 3729(a3(2) If it submits a false statement to the
prime contractor Intending that contractor to use the statement to get the Government to pay its clam However, if a subcontractor
makes a false statement to a private entity but does not intend for the Government to rely on the statement as a condition of
payment, the direct Iink between the statement and the Government's decision to [***5] pay or approve a false claim 15 too
attenuated to establish liability The Court's reading gives effect to Congress' efforts to protect the Government from loss due to fraud
but also ensures that “a defendant 1s not answerable for anything beyand the natural, ardinary, and reascnable consequences of his
conduct " Anza v. [deal Steel Supply Corp,, 547 U.S, 451, 470, 126 5. Gt, 1991, 164 |, Ed, 2d 720 Pp 7-9

2 Similarly, it is not enough under § 3729(a)(3) for a plaintiff to show that the alleged conspirators agreed upon a fraud scheme that
had the effect of causing a private entity to make payments using money obtained from the Government Instead, It must be shown
that they intended "tc defraud the Government " Where thelr alleged conduct involved the making of a false statement, it need not be
shown that they intended the statement to be presented directly to the Government, but it must be established that they agreed that
the statement would have a material effect on the Government's decision ta pay the false or fraudulent claim Pp 8-10

471 F 3d 6§10, vacated and remanded

Alito, 1, delivered the opinion for a unanimous Court

COUNSEL, Theodore B, Olson ~argued the cause for petitioners

Malcolm L. Stewart -argued the cause for the United States, as amicus curiaa, by speclal leave of court

James B, Helmer, Jr, rargued the cause for respondents

JUDGES, Alite », J, delivered the opinion for a unanimous Court

OPINION BY: ALITO ~

OPINION

[*2126] Justice Alito « delivered the opinion of the Court
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The False Claims Act {FCA) imposes [***8] civil hability en any person who knowingly uses a "false record or statement to get a
false or fraudulent claim paid or appraved by the Government,” 31 U §.C § 3729(a}2), and any person who "conspires to defraud
the Government by getting a false or fraudulent claim allowed or paid,” § 3729{(a}(3] We granted review in this case to decide what a
plaintiff asserting a claim under these provisions must show regarding the relationship between the making of a "false record or
statement” and the payment or approval of "a false or fraudulent claim by the Government "

Contrary to the decision of the Court of Appeals below, we hold that #N¥ [**LEdHR1] LE9MROIIE1] 1t 15 (nsufficient for a plamtiff
asserting a §.3729(a}2) claim to show merely that "[t]he false statement's use resuit[ed] in obtaining or [**1036] getting
payment or approval of the claim,” 421 F.3¢ 610, 621 (CA6 2006} or that "government money was used to pay the false or fraudutent
claim," i, at 622 Instead, a plaintiff asserting a §.3729(a)(2) claim must prove that the defendant intended that the false record or
staternent be material to the Government's decision to pay or approve the false claim Similarly, a plaintiff asserting a claim under §
3729(a)(3) [***7] must show that the conspirators agreed to make use of the false record or statement to achleve this end

1

In 1985, the United States Navy entered Into contracts with two shipbuilders, Bath Iron Works and Ingalls Shipbuitding (together the
shipyards), to build a new fleet of Arleigh Burke class guided missile destroyers Each destroyer required three generator sets {Gen-
Sets) to supply all of the electnical power for the ship The shipyards subcontracted with petitioner Allison Enqine Company, ~Inc
{Allison Engine), formerly a division of General Motors, to build 90 Gen-Sets to be used In over 50 destroyers Allison Engine in turn
subcontracted with petitioner General Tool [¥2127) Company {GTC) to assemble the Gen-Sets, and GTC subcontracted with
petiticner Southern Ohlo Fabricators, Inc (SQOFCQ), to manufacture bases and enclosures for the Gen-Sets The Navy paid the
shipyards an aggregate total of $1 billion for each new destrayer Of that, Allison Engine was patd approximately $3 milion per Gen-
Set, GTC was pald approximately $800,000 per Gen-Set, and SOFCQ was pald over $100,000 per Gen-5Set Ali of the funds used to
pay petitioners ultimately came from the Fecleral Treasury

The Navy's [***8] contract with the shipyards specified that every part of each destroyer be built in accordance with the Navy's
baseline drawings and military standards These requirements were incorporated into each of petitioners' subcentracts In addition,
the contracts required that each delivered Gen-Set be accompanied by a certificate of conformance (COC) certifying that the unit was
manufactured in accordance with the Navy's requirements

In 1995, Roger L Sanders and Roger L Thacker (hereinafter respendents), former emplayees of GTC, brought suit in the District
Court for the Southern District of Ohio as qu/ tam relators seeking to recover damages pursuant to § 3729, which renders hable any
person who "knowingly presents, or causes to be presented, to an officer ar employee of the United States Government a false or
fraudulent claim for payment or approval,” §.3729{a)(1}), any person who "knowingly makes, uses, or causes to be made or used, a
false record or statement to get a false or fraudulent claim paid or approved by the Government," § 3729(3)(2), and any person who
"conspires to defraud the Government by getting a false or fraudulent claim allowed or paid,” § 3729(a}{(3)

Respondents [**+*8] alleged that the inveices submitted to the shipyards by Allison Engine, GTC, and SOFCO fraudulently sought
payment for work that had not been dane in accordance with contract speclfications Specifically, respondents claimed that the
gearboxes :nstalled by Allison Engine in the first 52 Gen-Sets were defective and leaked oll, that GTC never conducted a required final
quality inspection for approximately half of the first 67 Gen-Sets, and that the [**1037] SOFCO welders who worked on the first 67
Gen-Sets did not meet mibtary standards Respondents also claimed that petitioners 1ssued COCs claiming faisely that the Gen-Sets
had been built to the contractually required specifications even though petitioners knew that those specifications had not been met

The case was tried to a jury At trial, respondents introduced evidence that petibioners had issued COCs that falsely stated that their
work was completed in compliance with the Navy's requirements and that they had presented invoices for payment to the shipyards
Respondents did not, however, introduce the Invoices submitted by the shipyards to the Navy At the close of respondents' case,
petitioners maoved for judgment as a matter of iaw pursuant [***10] to Federa] Rule of Civil Procedure 50{a) Petiticners asserted
that no reasonable jury could find a violation under & 3726 because respondents had falled to adduce any evidence that a false or
fraudulent claim had ever been presented to the Navy The District Court granted petitioners' motion No. 1-,95-¢v-970, 2005 U5,
Dust, LEXIS 5612, 2005 WL 713560 (SP Qhig, Mar,. 11..2005) The court rejected respondents’ argument that they did not have to
present evidence that a claim had been submitted to the Navy because they showed that Government funds had been used to pay the
invoices that were presented to the shipyards The District Court conciuded that, absent proof that false claims were
presented [*2128] to the Government, respondents' evidence was legally insufficient under the FCA

#*

[WL} at *10

On appeal, a divided panel of the United States Court of Appeals for the Sixth Circuit reversed the District Court in relevant part 471
F.3d 610 (2006) The majority agreaed with the District Court that llability under § 3729(a){1) requires proof that a false claim was
presented to the Government However, the Court of Appeals held that the District Court erred in granting petitioners' motien for
judgment as a matter of law with [***11] respect to respondents' §§ 3729(a)(2} and (3} clarms The Ceurt of Appeals held that
such claims do not require proof of an intent to cause a false claim to be pald by the Government Rather, it determined that proof of
an intent to cause a false claim to be paid by a private entity using Government funds was sufficient In so holding, the Court of
Appeals recognized that Its decision conflicted with I

£.3d 488 (CADC 2004) (Totten), cert denied, 544 U.S, 1032, 125 5, Ct, 2257, 161 1., £d, 2d 1059 (2003)

We granted certiorari to resolve the conflict over the proper interpretation of 88 3729(a)(2) and {a)(3) 552 U.S, | 1285 Ct 491,
169 L. Ed. 2d 337 (2007)

1

A

We turn first to § 3729(a)(2), and "N2F [#*LEdHR2] LEAHR(2IF2] "[w]e start, as always, with the language of the statute " Wiillams

HN.?"" [**LEdHR3] LEﬂHR(S)?[3]sg:t Qn 3229(3)(2]
imposes civil llability on any person who "knowingly makes, uses, or causes to be made or used, a false record or statement to get a
false or fraudulent claim paid or approved by the Government "

The Interpretation of § 3729(3)(2} that was adopted by the Court of Appeals--and that Is endersed by the respondents and the
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Government [**1038] --impermissibly deviates from the statute's language In [***12] the view of the Court of Appeals, 1t 1s
sufficient for a § 3729(a)(2) pfaintiff to show that a false statement resulted in the use of Government funds to pay a false or
fraudulent claim 471 F.3d at 621-622 Under subsection (a)(2), however, the defendant must make the false recarc or statement "to
get" a false or fraudulent claim "paid or approved by the Government " "Ta get’ denotes purpose, and thus a person must have the
purpase of getting a false or fraudulent claim "paid or appraved by the Government” in order to be Liable under § 3729{a)(2}
Additionally, getbing a false or fraudulent claim "paid by the Government" 1s not the same as getting a false or fraudulent claim
paid using "government funds " Id,, at 622 Under § 3729(a)(2), a defendant must intend that the Government itself pay the claim

Eliminating this element of intent, as the Court of Appeals did, would expand the FCA well beyond its intended role of combating
"fraud against the Government " See Rainwater nited States, 356 U S, 5 7 46, 2L Ed 2d 996 (1958) {emphasis
added) As the District of Columbia Circuit pointed out, the reach of §.3729{a}{2) would then be "almost boundless for example,
hability could attach [***13] for any false claim made to any college or university, so long as the institution has received some
federal grants--as most of them do " Tetten, supra. at 496

B

Defending the Court of Appeals' interpretation of §.3729(a3(2), the Government contends that the phrase "paid by the [*2129]
Government” does not mean that the Government must llterally pay the bill The Government mantains that It 1s customary to say
that the Government pays a bili when a person who has received Government funds uses those funds to pay a bl The Government
provides this example "'[W]hen a student says his college living expenses are "paid by" his parents, he typically does not mean that
his parents send checks directly to his creditors Rather, he means that his parents are the ultumate source of the funds he uses to
pay those expenses ' Brief for United States as Amucus Currae 9 (quoting Jotten, supra, at 506 (Garland, 1, dissenting)}

This example is unpersuasive because It involves a colloquial usage of the phrase "paid by"--a usage that s not customanly employed
in more formal contexts For example, iIf a federal employee who receives all of his income from the Government were asked in a
formal [***14] inquiry to reveal whe paid for, say, his new car or a vacation, the employee would not say that the Federal
Government had footed the bill In statutery drafting, where precision 1s both important and expected, the sort of colloquial usage on
which the Government relies I1s not customary

The Government 1s also wrong 10 arguing that the definition of the term "claim” in § 3729(c) means that & 3729(a)(2)'s use of the
phrase "paid by the government" should not be read literally "N¥F [**LEdHR4] **9HR{4)¥[4] Under this definition, a request for
money ar property need not be made directly to the Government In order to constitute a "claim " Instead, a "claim" may include a
request or demand that 1s made to "a contractor, grantee, or other recipient If the United States Government prowvides any portien of
the money or property which is requested or demanded, or If the Government will reimburse such contractor, grantee, or other
recipient for any portion of [**1039]) the money or property which is requested or demanded " § 3729(¢) This definition of the
word "claim" does not support the Government's argument because it does not alter the meaning of the phrase "by the Government”
in §3729(a)(2} Under § 3729(c)'s definition of "claim," [***18] a request or demand may constitute a "claim” even If the request
1S not made directly to the Government, but under § 3729(a){2) it 15 still necessary for the defendant to intend that a claim be "paid
by the Government" and not by another entity *

FOOTNOTES

1 This interpretation of § 3729(a)(2) does not render superfluous the portion of § 3729(c) providing that a "claim" may be made
to a contractor, grantee, or other recipient of Government funding This language makes It clear that there can be hability under
§8§ 3729{a)(1) and {2} where the request or demand for money or property that a defendant presents to a federal officer for
payment or approval, § 3729(a)(1]), or that a defendant intends "to get paid or approved by the Government", § 3729(a)(2),
may be a request or demand that was originally "made to" a contractor, grantee, or other reciplent of federal funds and then
forwarded to the Government

c

This does not mean, however, as petitioners suggest, see Reply Brief 1, that & 3729(a){2) requires proof that a defendant's false
record or statement was submitted to the Government HNS¥ [**LEdHRS5] LEAHR(S)E[5] While § 3729(a)(1) requires a plaintiff to
prove that the defendant "present[ed]" a faise or fraudulent [***16] claim to the Gavernmaent, the cancept of presentment is not
mentioned 1n § 3729(a3(2) The inclusion of an express presentment requirement In subsection {a)(1), combined with the absence of
anything similar in gubsaction {a}(2), suggests that Congress did not intend to include a presentment requirement in subsection {(a}
{2) "[W]hen Congress includes particular language (n one sechian of a statute but [*2130] omits it In another section of the same
Act, it 1s generally presumed that Congress acts intentionally and purposely in the disparate inclusion or exclusion " Barnhart v,

1 d {internal guotation marks omitted)

HNER [**LEdHRG] LEFHR(6YF 6] What § 3729(a){2) demands Is not proof that the defendant caused a false record or statement to
be presented or submitted to the Government but that the defendant made a false record or statement for the purpose of getting "a
false or fraudulent clalm paid or approved by the Government " Therefore, a subcontractor violates § 3729{(a}(2) if the subcontractor
subrmits a false statement to the prime contractor intending for the statement to be used by the prime contractor to get the
Government to pay Its ¢laim ? If a subcontractor or another defendant [***17] makes a false statement to a private entity and does
not intend the Government to rely on that false statement as a condition of payment, the statement is not made [**1040] with the
purpose of Inducing payment of a false claim "by the Government " In such a sltuation, the direct link between the false statement
and the Government's decision to pay or approve a false claim I1s tos attenuated to establish liability #¥7# [**LEdHR7] LE97R(7)%(7]
Recogruzing a cause of action under the FCA for fraud directed at private entities would threaten to transform the FCA into an all-
purpose antifraud statute Our reading of § 3729(a)(2), based on the language of the statute, gives effect to Congress' efforts to
protect the Government from loss due to fraud but also ensures that "a defendant is not answerable for anything beyond the natural,
ordinary and reasonable consequences of his conduct "

Ed. 2d 720 {2006} {internal quotation rmarks omitted)

FOOTNOTES
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2 Section 3729(b) provides that the terms "knowing" and "knowingly" “mean that a person, with respect to information--{1} has
actual krowledge of the information, (2) acts in deliberate ignorance of the truth or falsity of the information, or (3) acts

[***18] in reckless disregard of the truth or fatsity of the information, and ne proof of specfic intent to defraud s required " The
statutory definition of these terms 1s easily reconcilable with our holding 1n this case for two reasons First, the intent requirement
we discern in § 3729(a3(2) derives not from the term "knowingly," but rather from the infinitive phrase "to get " Second, & 3729
{b) refers 1o specific intent with regard to the truth or falsity of the "information,” while our holding refers to a defendant’s purpose
in making or using a false recerd or statement

111

Respondents also breught suit under § 3729¢a)(3), "N8F [+*LEdHRSB] ' FYHR(8)F 8] which makes liable any persan who "conspires to
defraud the Government by getting a false or fraudulent claim aliowed or pald " Our interpretation of this language 1s similar to our
interpretation of the language of § 3729{a}2)] Under § 3729{a){3), it Is not enough for a plalnbiff to show that the alleged
conspirators agreed upon a fraud scheme that bad the effect of causing a private entity to make payments using money obtained from
the Government Instead, it must be shown that the conspirators intended "to defraud the Government * Where the conduct that the
canspiratars [**#*18] are alleged to have agreed upon invelved the making of a false record or statement, it must be shown that the
conspiratars had the purpose of "getting” the false recard or statement to bring about the Government's payment of a faise or
frauduient claim It is not necessary to show that the conspirators intended the false record or statement to be presented directly to
the Government, but it must be established that they agreed that the false record or staternent would have a matenal effect on the
Government's [¥2131] decision to pay the false or fraudulent claim

This reading of gubsection (8)(3) 15 1n accord with our decision In

a0 (1987), where we held that a conspiracy to defraud a federally funded private entity does not constitute a "conspiracy to defraud
the United States" under 18 U.S.C, § 371 [d,, at 129, 107 S, Ct, 2739, 97 L. Ed. 2d 90 In Tanner, the Government argued that a
recipient of federal financial assistance and the subject of federat supervision may itself be treated as "the United States " We rejected

this reading of § 371 as having "nat even an arguable basis in the plain language of § 371 " Id,, at 131, 107 8. Ct, 2739, 67t Ed 2d
90 Indeed, we concluded that such an interpretation "would have, in [***20] effect, substituted 'anyone receiving federal financial
assistance and supervision' for the phrase 'the United States ™ [, at 132, 107 S, Ct, 2739, 97 |, Ed, 2¢ 90 Likewise, the
Interpretation urged con us by respondents would in effect substitute "pald or approved by the Government"” for the phrase "paid by
Government funds " Had Cangress intended gubsection {a){3) to apply to anyone who conspired to defraud a recipient of Gavernment
funds, it would have so provided

L

Because the decision of the Court of Appeals was based on an incorrect [**1041] interpretation of §§ 3729(a)(2} and (3}, we vacate
Its yudgment and remand the case for further proceedings consistent with this opinion

It 15 50 ordered
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UNITED STATES BANKRUPTCY COURT
SOUTHERN DISTRICT OF NEW YORK

X
Inre Chapter 11 Case No.
MOTORS LIQUIDATION COMPANY, et al., $9-50026 (REG)
f/i/a General Motors Corp, efal.
Debtors. (Jointly Administered)

ALTERNATIVE BISPUTE RESCLUTION NOTICE

Service Date: 5/15/2013

Matter Name: Roger L Thacker Roger L. Sanders Thomas J Hanson

MNotice Address:

HELMBER MARTINS RICE & POPHAM CO, LPA
600 VINE ST SUITE 2704

CINCINNATL O 43202
Diesignated Claim Number Amount Stated 1n Proof of Claim Claim Amount Cap

27105 $50,000,0600 N/A

Deadline to Respond: 6/5/2013

By this notice (the “"ADR Notice”), the Motors Liguidation Company GUC Trust (the
“GUC Trust”™) designates the above-identified claim(s) (the “Designated Claim{(s)”) in the
above-referenced chapter 11 cases and submits the Designated Claim to alternative dispute
resolution, pursuant to the procedures (the “ADR Procedures”) established by the Amended
Order Pursuant to 11 U.S.C. § 105(a) and General Order M-390 Authorizing Implementation of
Alternative Dispute Resolution Procedures, Including Mandatory Mediation entered by the
United States Bankruptey Court for the Southern District of New York (the “Bankruptcy
Court”) on October 25, 2010, and the Supplemental Order Pursuant to 11 U.S.C. § 105(a) and
General Order M-390 Authorizing Implementation of Alternative Dispute Resolution
Procedures, Including Mandatory Mediation entered by the Bankruptcy Court on April 29, 2010
(together, the "ADR Order”). A copy of the ADR Procedures is posted on
www.nlcguctrust.com under the Documents tab. You may also contact the GUC Trust at 1-800-
414-9607 or by e-mail at claims(@motorstiquidation.com with questions about this matter.
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The GUC Trust has reviewed your Designated Claim(s) and, pursuant to the ADR
Procedures, offer the amounts set forth below for allowance of your Designated Claim(s) as [a]
prepetition general unsecured nonpriority claim in full satisfaction of the Designated Claim(s)
(the “Settlement Offer”).

You are required to return this ADR Notice with a Claimant’s Response (as
defined below) to the Settlement Offer by no later than the Deadline to Respond indicated above
fo:

Motors Liquidation Company GUC Trust
2101 Cedar Springs Road, Suite 1100
Dallas, TX 75201

Attn: ADR Claims Team
claims@motorshiquidation.com

In addition, to the extent your most recent proofs of claim do not: (a) state the
correct amount of your Designated Claim(s); (b) expressly identify cach and every cause of
action and legal theory on which you base your Designated Claim(s); (¢) include current, correct,
and complete contact information of your counsel or other representative; or (d) provide all
documents on which you rely in support of your Designated Claim(s). you hereby are requested
to provide all such information and documentation with your Claimant’s Response.

I you do not return this ADR Notice with the requested information and a
Claimant’s Response to the Settlement Offer to the GUC Trust so that 1t is received by the
Deadline to Respond, your Designated Claims will be subject to mandatory mediation as set
forth in Scction [LB of the ADR Procedures.

IN ADDITION, YOU ARE REQUIRED TO INDICATE EXPRESSLY
WHETHER YOU CONSENT TO BINDING ARBITRATION IF YOUR DESIGNATED
CLAIM CANNOT BE SETTLED. PLEASE MARK THE BOX BELOW INDICATING
WHETHER YOU (1) CONSENT TO BINDING ARBITRATION OR (i1) DO NOT
CONSENT TO (AND SEEK TO OPT OQUT OF) BINDING ARBITRATION. PLEASE
NOTE THAT YOUR CONSENT TO BINDING ARBITRATION CANNOT
SUBSEQUENTLY BE WITHDRAWN. IN ADDITION, ANY ATTEMPT TO OPT QUT OF
BINDING ARBITRATION IN THE RESPONSE TO THIS ADR NOTICE SHALL BE
INEFFECTIVE IF YOU PREVIOUSLY HAVE CONSENTED IN WRITING (EITHER
PREPETITION OR POSTPETITION) TO BINDING ARBITRATION AS A MEANS TO
RESOLVE YOUR CLAIM.

Details about the arbitration process, including the sharing of fees, are set forth in
Section H.C of the ADR Procedures.

YOU MUST RESPOND TO THE FOLLOWING SETTLEMENT OFFER:

settlement Offer: The Debtors offer you an allowed general unsecured,
nonpriority claim in the amount of $160,000 in full satisfaction of your Designated Claim, to be
satisfied in accordance with the Debtors” Second Amended Joint Chapter 11 Plan.

The only permitted response (the “Claimant’s Response”) to the Seftlement
Offer are (a) acceptance of the Settlement Offer or (b) rejection of the Settlement Offer coupled
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with a counteroffer (a “Counteroffer”). Accordingly, please select your Claimant’s Response
below:

Please indicate hez’aw if vou accept or reject the GUC Trust’s Settlement Offer by
af tho Softlamiant L3 ar  mnlos

L ‘b 1N I£s, thee
F1ILe? “I""S 1fiC LG}J[}’ (l[,lf lulc UUJ\ I] )’llb’ T bj&‘vl iflv LICTEILITIUT I '-IJ/OI ¥ l/((,u )D lllu’\/(v )’Uul

counteroffer where indicated.

[] I/we agree to and accept the terms of the Settlement Offer.

or
/@ﬁa reject the Settlement Offer. However, I/we will accept, and propose as a

Counteroffer, the following allowed claim in full satisfaction of the Designated Claim(s),
to be satisfied in accordance with the Debtors” Second Amended Joint Chapter 11 Plan:

Debtor:
Amount: $
Priority: unsecured nonpriority claim (presumed) or [_] other:*

*Note - If you choose a different priority, vou must attach an explanation and any
relevant documeniation.

Section I1.A.3 of the ADR Procedures sets forth the restrictions on Counteroffers.
Your Counteroffer may not (a) improve the priority sets forth in your most recent timely-filed
proof of claim or amended proof of claim, or (b) exceed the lesser of the Claim Amount Cap (as
defined in the ADR Order) or the amount set forth in your most recent timely-filed proof of
claim(s) or amended proof of claim. You may not amend your proof of claim solely tor the
purpose of proposing a Counterofter of a higher amount or a better priority.

Please indicate below wherher you consent to binding arbitration for your Designated
Claim by marking the appropriate box.

[ ] I/ WE CONSENT TO BINDING ARBITRATION.

or

WE DO NOT CONSENT TO BINDING ARBITRATI(y 0r mediafing

[Signature of the Designated Claimant’s Authorized
Representative]

rmted Namc s 7

Lmas & Helowar, I




09-50026-reg Doc 12463 Filed 06/28/13 Entered 06/28/13 17:34:41 Main Document
Pg 77 of 92

EXHIBIT D

Claimants’ Response to ADR Notice
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Co., L..P.A.

ATTORNEYS AT LLAW
600 Vine Street
Suite 8704
James B. Helmer, Jr.* Cincinnati, Ohio 45202
Paul B. Martins Telephone: (513) 421-2400
Julie Webster Popham™** Telecopier: (513) 421-7902
Robert M. Rice
Jennifer L. Lambert Of Counsel:

Erin M. Campbell Robert Clark Neff, Jr.

James A. Tate

*Also D.C. Bar
**Also KY Bar

May 30, 2013

Via U.S. Mail

Motors Liquidation Company GUC Trust
2101 Cedar Springs Road, Suite 1100
Dallas, TX 75201

Attn: ADR Claims Team

Re:  Inre: MOTORS LIQUIDATION COMPANY, et al., f/k/a General Motors
Corp., et al., Chapter 11 Case No. 09-50026 (REG)

ADR Claims Team:

This office recently received an Alternative Dispute Resolution Notice (“ADR Notice™)
from your office relating to a Proof Of Claim e filed on behalt of Roger L.. Thacker, Roger L.
Sanders and Thomas J. Hanson in the above-referenced proceeding (Designated Claim Number
27105 (*Designated Claim”)). The ADR Notice states that it submits the Designated Claim to
alternative dispute resolution procedures (“ADR Procedures™) pursuant to an October 25, 2010,
Order from the Bankruptcy Court authorizing those ADR Procedures (“ADR Order”).

We have reviewed the ADR Order. By its terms, the ADR Order states that the ADR
Procedures do not apply to the Designated Claim. Specifically, Page 3 of the ADR Order states
that the ADR Procedures do not apply to claims of the United States of America. In addition,
Page 3 of the ADR Order states that the United States of America cannot be bound by any
determination made pursuant to the ADR Procedures as to any other party.
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Motors Liquidation Company GUC Trust
ADR Claims Team

May 30, 2013

Page 2 of 2

The ADR Procedures do not apply to the Designated Claim because the Designated
Claim 1is based upon a civil cause of action filed by the undersigned against General Motors
Corporation (and others) pursuant to the Federal False Claims Act, 31 U.S.C. § 3729, ef seq.
(“FCA”). As the terms of the FCA make clear, the United States of America is the real-party-in-
interest in FCA actions, even when the United States Department of Justice declines to intervene
in the action. Pursuant to the FCA, the United States of America receives at least 70% of any
amounts recovered in a successful FCA action.

As such, the Designated Claim is based, at least in part, on claims that we filed on behalf
of the United States of America and are pursuing on behalf of the United States of America. The
ADR Procedures therefore do not apply to the Designated Claim.,

We therefore are bound to decline any submission of the Designated Claim to resolution
pursuant to the ADR Procedures. We are also bound to decline to consent to binding arbitration,
as requested in the ADR Notice. We are also bound to decline the Settlement Offer contained in
the ADR Notice. An executed copy of the ADR Notice is enclosed.

Should you have any questions, please feel free to contact me.

Sincerely,

James B. Helmer, Jr.
Enclosure

cc: Paul J. Wogaman, Esq., United States Department of Justice
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UNITED STATES BANKRUPTCY COURT
SOUTHERN DISTRICT OF NEW YORK

X
In re Chapter 11 Case No.
MOTORS LIQUIDATION COMPANY, et al., 09-50026 (REG)
f/k/a General Motors Corp., et al.
Debtors. (Jointly Administered)
:

ALTERNATIVE DISPUTE RESOLUTION NOTICE

Service Date: 5/15/2013

Matter Name: Roger L. Thacker Roger L. Sanders Thomas J Hanson

Notice Address:

HELMER MARTINS RICE & POPHAM CO, LPA
600 VINE ST SUITE 2704
CINCINNATI, OH 45202

Designated Claim Number Amount Stated in Proof of Claim Claim Amount Cap
27105 $50,000,000 N/A

Deadline to Respond: 6/5/2013

By this notice (the “ADR Notice”), the Motors Liquidation Company GUC Trust (the
“GUC Trust”) designates the above-identified claim(s) (the “Designated Claim(s)”) in the
above-referenced chapter 11 cases and submits the Designated Claim to alternative dispute
resolution, pursuant to the procedures (the “ADR Procedures”) established by the Amended
Order Pursuant to 11 U.S.C. § 105(a) and General Order M-390 Authorizing Implementation of
Alternative Dispute Resolution Procedures, Including Mandatory Mediation entered by the
United States Bankruptcy Court for the Southern District of New York (the “Bankruptcy
Court”) on October 25, 2010, and the Supplemental Order Pursuant to 11 U.S.C. § 105(a) and
General Order M-390 Authorizing Implementation of Alternative Dispute Resolution
Procedures, Including Mandatory Mediation entered by the Bankruptcy Court on April 29, 2010
(together, the “ADR Order”). A copy of the ADR Procedures is posted on
www.mlcguctrust.com under the Documents tab. You may also contact the GUC Trust at 1-800-
414-9607 or by e-mail at claims@motorsliquidation.com with questions about this matter.
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The GUC Trust has reviewed your Designated Claim(s) and, pursuant to the ADR
Procedures, offer the amounts set forth below for allowance of your Designated Claim(s) as [a]
prepetition general unsecured nonpriority claim in full satisfaction of the Designated Claim(s)
(the “Settlement Offer”).

You are required to return this ADR Notice with a Claimant’s Response (as
defined below) to the Settlement Offer by no later than the Deadline to Respond indicated above
to:

Motors Liquidation Company GUC Trust
2101 Cedar Springs Road, Suite 1100
Dallas, TX 75201

Attn: ADR Claims Team
claims@motorsliquidation.com

In addition, to the extent your most recent proofs of claim do not: (a) state the
correct amount of your Designated Claim(s); (b) expressly identify cach and every cause of
action and legal theory on which you base your Designated Claim(s); (c) include current, correct,
and complete contact information of your counsel or other representative; or (d) provide all
documents on which you rely in support of your Designated Claim(s), you hereby are requested
to provide all such information and documentation with your Claimant’s Response.

If you do not return this ADR Notice with the requested information and a
Claimant’s Response to the Settlement Offer to the GUC Trust so that it is received by the
Deadline to Respond, your Designated Claims will be subject to mandatory mediation as set
forth in Section I1.B of the ADR Procedures.

IN ADDITION, YOU ARE REQUIRED TO INDICATE EXPRESSLY
WHETHER YOU CONSENT TO BINDING ARBITRATION IF YOUR DESIGNATED
CLAIM CANNOT BE SETTLED. PLEASE MARK THE BOX BELOW INDICATING
WHETHER YOU (i) CONSENT TO BINDING ARBITRATION OR (1)) DO NOT
CONSENT TO (AND SEEK TO OPT OUT OF) BINDING ARBITRATION. PLEASE
NOTE THAT YOUR CONSENT TO BINDING ARBITRATION CANNOT
SUBSEQUENTLY BE WITHDRAWN. IN ADDITION, ANY ATTEMPT TO OPT OUT OF
BINDING ARBITRATION IN THE RESPONSE TO THIS ADR NOTICE SHALL BE
INEFFECTIVE IF YOU PREVIOUSLY HAVE CONSENTED IN WRITING (EITHER
PREPETITION OR POSTPETITION) TO BINDING ARBITRATION AS A MEANS TO
RESOLVE YOUR CLAIM.

Details about the arbitration process, including the sharing of fees, are set forth in
Section II.C of the ADR Procedures.

YOU MUST RESPOND TO THE FOLLOWING SETTLEMENT OFFER:

Settlement Offer: The Debtors offer you an allowed general unsecured,
nonpriority claim in the amount of $100,000 in full satisfaction of your Designated Claim, to be
satisfied in accordance with the Debtors’ Second Amended Joint Chapter 11 Plan.

The only permitted response (the “Claimant’s Response”) to the Settlement
Offer are (a) acceptance of the Settlement Offer or (b) rejection of the Settlement Offer coupled
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with a counteroffer (a “Counteroffer”). Accordingly, please select your Claimant’s Response
below:

Please indicate below if you accept or reject the GUC Trust's Settlement Offer by
marking the appropriate box. If you reject the Settlement Offer, please make your
counteroffer where indicated.

[] I/we agree to and accept the terms of the Settlement Offer.

or

/E{we reject the Settlement Offer. However, I/we will accept, and propose as a
b Counteroffer, the following allowed claim in full satisfaction of the Designated Claim(s),

to be satisfied in accordance with the Debtors’ Second Amended Joint Chapter 11 Plan:

Debtor:
Amount: $
Priority: unsecured nonpriority claim (presumed) or [_] other:*

*Note - If you choose a different priority, you must attach an explanation and any
relevant documentation.

Section II.A.3 of the ADR Procedures sets forth the restrictions on Counteroffers.
Your Counteroffer may not (a) improve the priority sets forth in your most recent timely-filed
proof of claim or amended proof of claim, or (b) exceed the lesser of the Claim Amount Cap (as
defined in the ADR Order) or the amount set forth in your most recent timely-filed proof of
claim(s) or amended proof of claim. You may not amend your proof of claim solely for the
purpose of proposing a Counteroffer of a higher amount or a better priority.

Please indicate below whether you consent to binding arbitration for your Designated
Claim by marking the appropriate box.

[[] I/ WE CONSENT TO BINDING ARBITRATION.

or

ME DO NOT CONSENT TO BINDING ARBITRATIOy ar M { ﬁ?ﬁ 'M\J

[Signature of the Designated Claimant’s Authorized
Representative]
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EXHIBIT E

The United States’ Notice of Election to Decline li®rvention
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MAY 51398
UNITED STATES DISTRICT COURT

SOUTHERN DISTRICT OF OHIO
KENNETH J. MURPHY, Clerk
WESTERN DIVISION CINGINNATI, OHIO

UNITED STATES OF AMERICA Case No., C-1-95-970

ex rel. ROGER SANDERS, et al.,

Plaintiffs, Judge Weber
v. UNITED SBTATES' NOTICE

L I I T T T

OF ELECTION TO DECLINE

ALLISON ENGINE COMPANY, INC., et al.,: INTERVENTION
Defendants. : R ECEiVE
: FILED UNDER SEAL
e e - - L2 MAY 0 ¢ 19¢
Helmer,

Martins & Morgan G

Pursuant to the False Claims Act, 31 U.S.C. § 3730(b) (4)(B),
the United States notifies the Court of its decision not to
intervene in this action with respect to the Amended Complaint
filed under seal by the relators on January 26, 1999, On
December 31, 1998, the United States notified the Court of its
decision not to intervene herein with respect to the original
Complaint filed by the relators.

Although the United States declines to intervene, negative
inferences should not be drawn from that declination. We
respectfully refer the Court to 31 U.S8.C. § 3730(b) (1), which
allows the relators to maintain the action in the name of the
United States; providing, however, that the "action may be
dismissed only if the Court and the Attorney General give written
consent to the dismissal and their reasons for consenting." Id.

Therefore, should either the relators or the defendants

propose that this action be dismissed, settled, or otherwise
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discontinued, the United States reguests that this Court solicit

the written consent of the United States before ruling or

granting its approval. Searcy v., Phillips Electronics North
America Corp., 117 F.3d 154 (5% Cir. 1997) (United States may
veto settlement between relator and defendant); United States ex

rel. Gibeault v. Texas Instr. Corp., 25 F.3d 725 (9% Cir. 1994)

(United States entitled to hearing on objections to settlement).
Further, under 31 U.S.C. § 3730(c)(3), the United States
requests that all pleadings filed in this action, including
notices of deposition and written discovery, be served upon the
United States; the United States also requests that orders issued
by the Court be sent to counsel. The United States reserves its
right to order any deposition transcripts at its expense and to

intervene in this action, for good cause, at a later date.

Also, if the relators further seek to amend the complaint,
and identify additional grounds for recovery, any such amended
complaint and/or motion to amend the complaint should be filed
under seal so that the United St;tes will have the sixty days
provided by statute to decide whether to participate in any new
allegations. 31 U.S.C. § 3730(b) (2).

Finally, the United States requests that only the original
complaint, the Amended Complaint, the United States' notices to
decline intervention, this Court's order of January 7, 1999 and
the procedural order requested herein be unsealed and served upon

the defendants. All other contents of the Court's file in this

matter (including, but not limited to, any applications filed by




09- 50026 -reg Doc 12463 Filed 06/28/13 Entered 06/28/13 17:34:41 Main Document
Pg 86 of 92

&

the United States for an extension of the sixty-day investigative

period) should remain under seal and not be made public or served
upon the defendants.

A proposed order accompanies this notice.

Respectfully submitted,

DAVID W. OGDEN
Acting Assistant Attorney General

SHARON J. ZEALEY
United States Attorney

B )

GERALD F. KAMINSKI (0012532)
Assistant United States Attorney
220 Potter Stewart U.S. Courthouse
100 East Fifth Street

Cincinnati, Ohio 45202

(513) 684-3711

(@M%Mﬁ

MICBAEL F. HERPZ

JOYCE R. BRANDA

DENNIS C. EGAN

Attorneys, Civil Division
Department of Justice
P.O. Box 261

Ben Franklin Station
Washington, D.C. 20044
(202} 307-0189

pated: (o, 5. 1997
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CERTIFICATE OF SERVICE

. . — K

I hereby certify that on this O day of May, 1999, I
caused a copy of the United States' Notice of Election to Decline
Intervention and proposed order to be delivered by first-class

mail, postage prepaid, to the following:

James B. Helnmer, Jr., Esqg.
Paul B. Martins, Esq.
Helmer, Martins & Morgan Co.
1900 Fourth & Walnut Centre
105 East Fourth Street
Cincinnati, Ohio 45202

,4fbjdbé§y’/?’A(40mvy94L

GERALD F. KAMINSKI
Assistant U.S. Attorney
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF OHIO
WESTERN DIVISION

UNITED STATES OF AMERICA : Case No. C-1-95-970
ex rel. ROGER SANDERS, et al., :
Plaintiffs, : Judge Weber
V. :
ALLISON ENGINE COMPANY, INC., et al.,: V<7 <7
: ORDER

Defendants. :

- e e e e e e e e e

The United States having declined to intervene with respect
to both the original Complaint and the Amended Complaint filed in

this gui tam False Claims Act lawsuit, and having requested a

procedural order under 31 U.S.C. § 3730(b) (1) and (c)(3), for
good cause shown, it is

ORDERED that the original Complaint, the Amended Complaint,
the United States' notices of election to decline intervention,
this Court's order of January 7, 1999 and this order shall be
unsealed and shall be served upon the defendants; it is

FURTHER ORDERED that all other contents of the Court's file
in this action shall remain under seal and not be made public or
served upon the defendants; it is

FURTHER ORDERED that the parties shall serve all pleadings,
including applications, motions, supporting memoranda, and
written discovery upon the United States, as provided for in 31

U.8.C. § 3730(c)(3). The United States may order any deposition
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transcripts at its expense and is entitled to intervene in this

action, for good cause, at any time; it is

FURTHER ORDERED that all orders of this Court shall be sent
to counsel for the United States; it is

FURTHER ORDERED that any further amended complaint alleging
new grounds for liability under the False Claims Act, and any
motion for leave to file such an amended complaint, be filed
under seal by relators to permit the United States to have sixty
(60) days to exercise its right to participate or decline to
participate under 31 U.S.C. § 3730(b)(2) in any new claims
alleged by relators; and, it is 4

FURTHER ORDERED that should the relators, the defendants, or
both propose that this action be dismissed, settled, or otherwise

discontinued, the written consent of the United States shall be

sought before seeking any ruling from the Court.
IT IS SO ORDERED,

This day of May, 1999.

UNITED STATES DISTRICT JUDGE
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PROPOSED ORDER

US_ACTIVE:\44282427\6\72240.0639
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HEARING DATE AND TIME: August 1, 2013 at 10:30 a.m. (Eastern Time)
RESPONSE DEADLINE: July 25, 2013 at 4:00 p.m. (Eastn Time)

UNITED STATES BANKRUPTCY COURT
SOUTHERN DISTRICT OF NEW YORK

_______________________________________________________________ X
Inre ': Chapter 11 Case No.
MOTORS LIQUIDATION COMPANY, etal, .: 09-50026 (REG)
f/lk/a General Motors Corp. et al.
Debtors. .: (Jointly Administered)
_______________________________________________________________ X

ORDER GRANTING MOTORS
LIQUIDATION COMPANY GUC TRUST'S MOTION TO
COMPEL ROGER L. THACKER, ROGER L. SANDERS, AND THOM AS J.
HANSON TO PARTICIPATE IN MANDATORY MEDIATION WITH R ESPECT
TO CLAIM NO. 27105 PURSUANT TO THE SECOND AMENDED ADR ORDER

Upon the motion, dated June 28, 2013 (thietion”), of the Motors Liquidation
Company GUC Trust (theGUC Trust”), to compel Roger L. Thacker, Roger L. Sandens, a
Thomas J. Hanson (collectively, th€laimants”) to participate in mandatory mediation with
respect to Claim No. 27105 (th&lacker Claim”) pursuant to th&econd Amended Order
Granting Motion to Supplement Amended Order Purstatl U.S.C. § 105(a) and General
Order M-390 Authorizing Implementation of AlternvatiDispute Procedures, Including
Mandatory Mediatior(the “Second Amended ADR Ordet) (ECF No. 11777), all as more fully
set forth in the Motion; and due and proper notitthe Motion having been provided, and it
appearing that no other or further notice needrbeiged; and the Court having found and
determined that the relief sought in the Motiomishe best interests of the GUC Trust, creditors,

and all parties in interest and that the legalfactlal bases set forth in the Motion establish jus

! Capitalized terms used herein and not otherwifieett herein shall have the meanings ascribeddb grms in the
Motion.

US_ACTIVE:\44282427\6\72240.0639



09-50026-reg Doc 12463 Filed 06/28/13 Entered 06/28/13 17:34:41 Main Document
Pg 92 of 92

cause for the relief granted herein; and afterdkl#deration and sufficient cause appearing
therefor, it is

ORDERED that the relief requested in the Motiogranted as provided herein;
and it is further

ORDERED that the Claimants are required to pamiteipn mandatory mediation
with respect to the Thacker Claim pursuant to teeo8d Amended ADR Order; and it is further

ORDERED that the Claimants are directed to comptii the ADR Procedures in
all other respects, including, without limitatiarjmbursing the GUC Trust for the Claimants’
share of the costs of conducting the mediation;iaisdfurther

ORDERED that this Court shall retain jurisdictimnhear and determine all
matters arising from or related to this Order.

Dated: New York, New York
, 2013

United States Bankruptcy Judge

US_ACTIVE:\44282427\6\72240.0639



